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Design and Build Contract (DB)

Appropriate:

e where detailed contract provisions are necessary and Employer's Requirements have been prepared and provided to the
Contractor;

e where the Contractor is not only to carry out and complete the works, but also to complete the design; and

e where the Employer employs an agent (such an agent may be an external consultant or employee) to administer the conditions.
Can be used:

e where the works are to be carried out in sections;

e Dby both private and local authority employers.

Where the Contractor's design responsibility is restricted to discrete parts of the works and the Contractor is not responsible for

completing the design for the whole works, consideration should be given to using one of the JCT contracts that provide for the
employment of an Architect/Contract Administrator and limited design input by the Contractor,

This document has been produced electronically by Rapidocs software and is derived from the published printed version (April
2024). Its use is subject to the software licence agreement. Thomson Reuters and the Thomson Reuters Logo are trademarks of
Thomson Reuters. Sweet & Maxwell ® is a registered trademark of Thomson Reuters (Professional) UK Limited.

For details of 2024 Edition changes, see the Design and Build Contract Guide (DB/G) and the Tracked Change Document.

www.jctitd.co.uk

Amended from published version, © The Joint Contracts Tribunal Limited 2024
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Agreement

This Agreement

is made the 20

Between
The Employer
Hyndburn Borough Council
of Scaitcliffe House, Ormerod Street, Accrington, BB5 OPF
And
The Contractor
Krol Corlett Construction Limited
Place of incorporation: England and Wales
{Company No. 05974400)
whose registered office is at Morgan Brightside Building, Bradman Road, Knowsley Industrial Park, - -
Knowsley, Merseyside, L33 7UR
[1] Where the Employer or Contractor is neither a company incorporated under the Companies Acts nor a company registered under the laws
of another country, delete the references to Company number and registered office. In the case of a company incorporated outside

England and Wales, particulars of its place of incorporation should be inserted immediately before its Company number.
As ta execution by foreign companies and matters of jurisdiction, see the Design and Build Contract Guide.

Amended from published version. 10f92 © The Joint Contracts Tribunal Limited 2024
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Recitals

First

Whereas

Second

the Employer wishes to have the design and construction of the following work carried out!®:

To Market Hall: Installation of new louvre vents at roof level, and new rooflights to roof lanterns,
Access and edge protection to maintenance deck and roof including new access ladders and

To Burtons Chambers: Installation of wall lining to perimeter walls for thermal upgrade and tanking at
greund floor, Installation of roof infill to former rooflight opening, Roof works including formation of
risers, roof hatch and repairs to roof and parapets, Repairs to rotten timber joists and lintels,
Installation of new staircase and platform lift, Fire protection to all floors, New partition walls and doors
to form cellular offices and amenity spaces at all floors, FF&E fit-out to all office and common spaces,
including circulation areas, WCs, kitchenettes and meeting spaces, Full MEP fit-out including drainage

connections and power supply
at

Accrington Town Square, Accrington

Market Hall; Peel Street, Accrington, BB5 1ER

Burton Chambers; 61-69 Blackburn Road, BB5 1JJ ('the Works')

and the Employer has supplied to the Contractor documents showing and describing or otherwise

stating its requirements ('the Employer's Requirements');

Third

in response to the Employer's Requirements the Contractor has supplied to the Employer:

* documents showing and describing the Contractor's proposals for the design and construction of
the Works ('the Contractor's Proposals'); and

* an analysis of the Contract Sum ('the Contract Sum Analysis'):

Fourth

the Employer has examined the Contractor's Proposals and, subject to the Conditions, is satisfied that
they appear to meet the Employer's Requirements®:

for the purposes of the Construction Industry Scheme (CIS) under the Finance Act 2004, the status of

[2] State nature and location of intended works,

[3] Where the Employer has accepted a divergence from its requirements in the proposals submitted by the Contractor, the divergence should
be removed by amending the Employer's Requirements before the Contract is executed.

Amended from published version. 20f92
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the Employer is, as at the Base Date, that stated in the Contract Particulars;

Fifth
the division of the Works into Sections is shown in the Employer's Requirements or in such other
documents as are identified in the Contract Particulars:

Sixth
the Contract is not supplemented by a Framework Agreement;

Seventh

whether any of Supplemental Provisions 1 to 7 apply is stated in the Contract Particulars;

[4] Delete the Fifth Recital if the Works are not divided into Sections.

Amended from published version. 30f92 © The Joint Contracts Tribunal Limited 2024
Comparison must be provided.
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Articles

Now it is hereby agreed as follows

Article 1 Contractor's obligations

The Contractor shall complete the design for the Works ang carry out angd complete the construction
of the Works in accordance with the Contract Documents,

Article 2 Contract Sum

The Employer shall pay the Contractor at the times ang in the manner specified in the Conditions the
VAT-exclusive sum of

pounds only {'the Contract Sum')

or such other sym as becomes payable under thig Contract.

Article 3 Collaborative Wworking

The Parties shall work with each other and with other project team members IN @ co-operative ang
collaborative manner, in good fajth and in a spirit of trust and respect, To that end, each shall sSupport

Article 4 Employer's Agent

Or such other person as the Employer nominates in jts Place. Save to the extent that the Employer

may otherwise Specify by notice to the Contractor, the Employer's Agent shal| have fuli authority to
receive and issye applications, consents, instructions, notices, requests or statements ang otherwise
to act for the Employer under any of the Conditions.

Article 5 Employer's Requirements and Contractor's Proposais

The Employer's Requirements, the Contractor's Proposals ang the Contract Sum Analysis arg those
referred to in the Contract Particulars.

Article 6 CDM Regulations — Principal Designer ang Principal Contractor

For the burposes of the Cpm Regulations:

the Principal Designer s the Contractor or such replacement as the Employer at any time appoints to
fulfil that role:

the Principal Contractor is the Contractor or such replacement as the Employer at any time appoints
to fulfil that rofe.

Amended from published versign, 4 0f 92 © The Joint Contracts Tribunaj Limited 2024
Comparison must be provideq,



adie -

DB 2024

30/09/2025 16:34 UTC 209103204

ATS Phase 2 - Design and Build Contract, 2024 Edition

Building Regulations ~ Principal Designer and Principal Contractor

For the purposes of the Building Regulations:

the Principal Contractor is the Contractor or such replacement as the Employer at any time appoints

If any dispute or difference arises under this Contract, either Party may refer it to adjudication in

Article 7
fulfil that role:
to fulfil that role.
Article 8 Adjudication
accordance with clause 9.3 &
Article 9 Arbitration
Not applicable
Article 10 Legal proceedings'®

[5] As to adjudication in cases where the Employer is a residential occupier within the meaning of section 106 of the Housing Grants,
Construction and Regeneration Act 1996, see the Design and Build Contract Guide.

6] ITit is intended, subject to the right of adjudication and exceptions stated in Article 9, that disputes or differences should be determined by

Amended from published version. 5of92 © The Joint Contracts Tribunal Limited 2024
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Contract Particulars

Note: An asterisk * indicates where selection has been or should have been made,

Fourth Recital and clause 4.5

Construction Industry Scheme (CIS)

Employer at the Base Date
* is a 'contractor’
for the purposes of the CIS

Fifth Recital

Description of Sections (if any)
(If not shown or described in the Employer’'s Requirements, state the reference numbers and dates or other identifiers of

documents in which they are shown. )

Section 1: Market Hall
Section 2: Burton Chambers

Seventh Recital and Part 1 of Schedule 2

Supplemental Provisions — Part 1
(Where neither entry against one of Supplemental Provisions 1 to 3 below is deleted, that Supplemental Provision does not

apply,)

Supplemental Provision 1: Named Sub-Contractors
* does not apply

Supplemental Provision 2: Valuation of Changes — Contractor's estimates
* applies

Supplemental Provision 3: Loss and expense — Contractor's estimates
* applies

Seventh Recital and Part 2 of Schedule 2

Supplemental Provisions®™ — Part 2
(Where neither entry against one of Supplemental Provisions 4 to 7 below is deleted, that Supplemental Provision applies.)

Supplemental Provision 4: Acceleration Quotation
* applies

Supplemental Provision 5: Health and safety
* applies

Supplemental Provision 6: Cost savings and value improvements
* applies

Supplemental Provision 7: Performance Indicators and monitoring

7 If the relevant document or set of documents takes the form of an Annex to this Contract, it is sufficient to refer to that Annex.

8] Supplemental Provision 8 (Transparency) applies only where the Employer is a Local or Public Authority or other body to which the
Freedom of Information Act 2000 applies; Supplemental Provision 9 (The Public Contracts Regulations 2015) applies only where the

Employer is a Local or Public Authority and this Contract is subject to the PC Regulations.

Amended from published version. 6 of 92 © The Joint Contracts Tribunal Limited 2024
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* applies

Article 5
Employer's Requirements

(State reference numbers and dates or other identifiers of the relevant documents. )m
Refer to Section 01: Employer's Requirements

Contractor's Proposals
(State reference numbers and dates or other identifiers of the relevant documents. )

Refer to Section 02 Contractor's Proposals

Contract Sum Analysis
(State reference numbers and dates or other identifiers of the relevant documents. i

Refer to Section 03 Contract Sum Analysis

Article 9

Arbitration
(If neither entry is deleted, Article 9 and clauses 9.4 to 9.9 do not apply. If disputes and differences are to pe defermined b y
arbitration and not b y legal proceedings, it must be Stated that Article 9 and clauses 9.4t0 9.9 apply )

Article 9 and clauses 9.4t0 9.9 (Arb/’trat/'on)
* do not apply

1.1
Base Date

BIM Protocol (where applicable)
(State title, edition, date or other identifiers of the relevant documents. )

Not applicable

Sections: Dates for Completion of Sectionst™

1.7.3
Addresses for service of notices by the Parties
(If a Party's address is not stated, it shaj subject fo clayse 1 7.3 be that shown at the commencement of the

Employer
Scaitcliffe House, Ormerod Street, Accrington, BB5 0pF

Contractor

91 On factors to be taken into account by the Parties in considering whether disputes are to be determined by arbitration or by legal
proceedings, see the Design and Buiig Contract Guide. See also footnote [6].

Amended from published version.
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Morgan Brightside Building, Bradman Road, Knowsley Industrial Park, Knowsley, Merseyside, L33
7UR

The respective email addresses for the Parties are

Employer's email

or, subject to clause 1.7.3, such other emall address as each Party may notify to the other from time
to time

1.7.4.2

Service of notices by email
(If neither entry is deleted or an email address for each Party is not specified, clause 1.7.4.2 shall not apply.)

Clause 1.7.4.2
* does not apply

23

Sections: Dates of Possession of Sections!'

Section Market Hall :
Section Burton Chambers .

24

Sections: deferment of possession of Sections

Clause 2.4
* applies

Maximum period of deferment (if less than 6 weeks) is!”
Section Market Hall : 6 weeks
Section Burton Chambers : 6 weeks

217.3

Limit of Cantractor's liability for loss of use etc. (if any)

2.29.2

Sections: rate of liquidated damages for each Section!™
Section Market Hall : £Refer to Schedule of Amendments for the rate of Liquidated Damages per

week or part thereof.
Section Burton Chambers : £Refer to Schedule of Amendments for the rate of Liquidated Damages

per week or part thereof.

2.34

Sections: Section Sumsi9

Amended from published version. 80of 92 © The Joint Contracts Tribunal Limited 2024 ﬁ
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Section Market Ha|l -
Section Burton Chambers

235

Sections: Rectification Periodsfo

(Ifno other period s stated, the period is 6 months. )

Section Market Hall - 12 months
Section Burton Chambers : 12 months
from the date of practica| completion of each Section

4.2,412 and 4.13

Fluctuations Provisiont

(Unless another option or enlry is selected JOT Fluctuations Option A applies. References
Fluctuations Options A, B and C (or any provision as set outin such Op(fon{s)) and in the case
JCT Formula Ru

in this Contract fo the yCT
of Fluctuations Option C the
les referred to in paragraph C.1.1.1 of Option C are references to the JCT 2024 edition of those Options or
Rules.)
" no Fluctuations Provision applies
4.7.1

Method of payment —

alternativest
(If no Alternative is se

lecteq, Alternative B applies.)

* periodically in accordance with Alternative B {clause 4.13

)
4.7.2

Interim Payments —
(The dates apply fo,

Interim Valuation Dates
r each A/z‘emaf/'ve,' if no date js stated, the first Interim Valuation Date is one month a
Possession, )

The first Interim Valuation Date js
30th September 2025

and thereafter the Same date in each month or the nearest Business Day in that montha

4.15.4

Listed Items — uniquely identifieq
(Delete the entry if no bond js required.)

No bond js required for Listeq Items uniquely identified,

[13]  Delete whichever Altern

[14]

\mended from published versjon. 9 of 92
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4.15.5

Listed Items — not uniquely identified

(Delete the entry if clause 4.15 5 does not apply.)

No bond is required for Listed Items not uniquely identifieq.

4.18.1

Retention Percentage

(The percentaqe js 3 percent unless a different rate js Stated; if no retention js required, insert

Nil"or '0')
-_—

4.21.6 and 4.217

—_—

Relevant Matters

(In the case of each clause referred to below, where nejther entry against the clause is deleted, that clause does not apply.)
Clause 4.21.6

(the effects of an epidemic on the execution of th
* does not apply

e Works etc.)

Clause 4.21.7

(exercise of a statutory power efc. )
* does not apply

5.5

Daywork

each section of the prime cost or if they apply in respect of labour, the
tin the following document™

N/A

6.4.1

Contractor's Public Liability insurance: injury to persons or property —

the required leve| of Coveris not less than

for any one occurrence or series of occurrences arising out of one event

6.5.1

Insurance — liability of Employer

6.7 and Schedule 3

Works insurance — Insurance Option applicable

Schedule 3:
* Insurance Option C applies

Amended from published version. 10 of 92
Comparisan must be provided.
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2

Percentage to cover professional fees
(If no other Rercentaqe is stated fr“sh\a(/ be 15 per cent. )

Where Insurance Option C-applies; paragraph C. 101
(Unless otherwise stated, paragraph C.1 applies. If jt is not to apply, state the reference number and date or other identifier
of the replacement documentys).)

* applies

* is replaced by the provisions of the following documenty(s)

(the 'C.1 Replacement Schedule')

6.10 and Schedule 3
Terrorism Cover — details of the required cover

(Unless otherwise Stated, Pool Re Cover is required. )i"n
are set out in the following document(s)

Pool re Cover

6.15
Professional indemnity insurance

Level of cover
(If an afternative is not selected the amount shall be the aggregate amount for any one period of insurance. A period of
insurance for these Purposes shall be one year unless otherwise stated. )

Amount of indemnity required
* is for any one claim or series of claims arising out of one event

(If no amount is stated, insurance under clause 6.15 shall not be required. )
and is
£Refer to Schedule of Contract Amendments - Clause 6.15
Sub-limits within the overall level of cover
Refer to Schedule of Contract Amendments - Clause 6.15
Specific exclusions listed in the relevant schedule(s) (or ather policy document(s)) to the relevant policy
Refer to Schedule of Contract Amendments - Clause 6.15

Expiry of required period of Professional Indemnity insurance is
(If no period is selected, the expiry date shall be 6 years from the date of practical completion of the Works.)

[1€]

[17]

(18]

Where there are Existing Structures, it is vita] that any prospective Employer which is not familiar with Insurance Option C - in
particular any Employer which is a tenant or domestic homeowner - or an appropriate member of the Employer's professional
team, should consuit specialist insurance advisers prior to the tender stage, Any Employer which is a tenant should also consult
its insuring landlord Prior to that stage,

Obtaining Terrorism Cover for the Works, which unless otherwise agreed is necessary in order to Comply with the requirements of
Insurance Option A, B or C, will involve an additional premium and in certain situations has been difficult to effect. If any difficulty might
arise, there should be immediate pre-contract discussion between the Parties and their insurance advisers, See the Design and Builg
Contract Guide.

See the Design and Build Contract Guide.

Amended from published version. 11 of 92 © The Joint Contracts Tribunal Limited 2024 @
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* Refer to Schedule of Contract Amendments - Clause 6.15 years
(not exceeding 12 years)

6.17

The Joint Fire Code
* appliest'™

If the Joint Fire Code applies, state whether the insurer under Insurance Option A, B or C (paragraph C.2) has specified
that the Works are a 'Large Project':

* Yest™

6.20

Joint Fire Code —~ amendments/revisions
(The cost shall be borne b y the Contractor uniess otherwise stated.)

The cost, if any, of compliance with amendment(s) or revision(s) to the Joint Fire Code shall be borne
by
* the Contractor

7.2

Assignment/grant by Employer of rights under clause 7.2
(If neither entry is deleted, clause 7.2 applies.)

Clause 7.2
* applies

Sections: rights under clause 7.2
(If clause 7.2 applies, amend the entry if rights under that clause are to apply to certain Sections only.,)

* Rights under clause 7.2 apply to each Section

7.31

Performance bond or guarantee from bank or aother approved surety®2
(If this entry is not completed or the required form is not specified, a performance bond or guarantee is not required.)

* is required
The required form of the bond or guarantee is set out in

Refer to Schedule of Amendments

Initial value
Sum
)

Period of validity — if not specified in the required form, the éxpiry date of the performance bond or guarantee is to be
(If no entry is selected, the date shall be the date of practical completion of the Works.)

* the date of practical completion of the Works
* 2 weeks after the date of expiry of the Rectification Period for the Works
* the date for issue of the Notice of Completion of Making Good for the Works

[191 Where Insurance Option A applies these entries are made on information supplied by the Contractor.

[20] If a performance bond is required, the identity of the issuer as well as the operative terms of the bond should be agreed prior to execution

of the contract.

Amended from published versian, 12 of 92 © The Joint Contracts Tribunal Limited 2024

Comparison must be provided.



= ¥ R

DB 2024 30/09/2025 16:34 UTC 209103204
ATS Phase 2 - Design and Build Contract, 2024 Edition

Reduction in value — if not specified in the required form and if expiring later than the date of practical completion of the
Works, the percentage reduction in the initial value on that date is
(If no aother percentage is stated, it shall.be -59--pen_c;gn_r_ )

4 o
7.3.2
Guarantee from the Contractor's parent company
* is not required
7.4
Third Party Rights and Collateral Warranties — details of the requirements for the grant by the Contractor and sub-
contractors of P&T Rights, Funder Rights and/or (in the case of sub-contractors) Employer Rights in respect of the Works,
either as third party rights or by collateral warranties (‘Rights Particulars') are set out in the following document?"!
(State reference number and date or other fdentifier of the relevant document.)
NOT USED - Refer to Articles 11,12 and 13 of the Schedule of Amendments
8.9.2
Period of suspension
(If none is stated, the period is 2 months. )
2 months
8.11.1.1t0 8.11.1.7
Period of suspension
(If none is stated, the period is 2 months.)
2 months
9.1
Notification and negotiation of disputes
The respective nominees of the Parties are
Employer's nominee
Contractor's nominee
or such replacement as each Party may notify to the other from time to time
[21]  The relevant Rights Particulars should identify the beneficiaries (by name, class or description) and the sub-contractors which are also
required lo grant rights, specify whether rights are to be granted at each level as Third Party Rights or by way of Collateral Warranties
state in those cases where the default provision is not to apply which alternative provision is to apply in its place and give any other details
required to complete the terms of the rights or warranties that are to be given, A Model Form for the Rights Particulars is included in the
Design and Build Contract Guide and is also available on the JCT website www.jctitd.co.uk,
In the case of third party rights the relevant limits and details required for the purposes of the respective parts of Schedule 5 of this
Conlract and Schedule 5 of the Design and Build Sub-Contract are the same as those required for the purposes of the Warranty
Particulars for the corresponding Collateral Warranty (CWa/P&T, CWalF, SCWa/P&T. SCWalF or SCWa/E). Directions may be needed as
to mode of execution of sub-contracts and/or collateral warranties by relevant sub-contractors, See also the Design and Build Contract
Guide,
Amended from published version. 13 of 92 © The Joint Contracts Tribunal Limited 2024
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9.3.1

Adjudicationt?a
The Adjudicator is To be appointed by the nominating body

Nominating body — where no Adjudicator is named or where the named Adjudicator is unwilling or unable to act (whenever

that is established) the nominating body is
(Delete all but one of the asterisked choices. If the body is to be other than one of those listed. insert the name here.)

(If a body has not been selected from those listed below or another body chosen and inserted, the nominating body shall
be one of the bodies fisted below selected b y the Party requiring the reference to adjudication.)

* The Royal Institution of Chartered Surveyors

[22]  The Parties should either name the Adjudicator and select the nominating body or, alternatively, select only the nominating body.
The Adjudication Agreement (Adj) and the Adjudication Agreement (Named Adjudicator) (Adj/IN) have been prepared by JCT for use when

Amended from published version. 14 of 92 © The Joint Contracts Tribunal Limited 2024
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Attestation

Note on Execution

This Agreement should be executed by both the Employer and the Contractor either under hand or as
a deed. As to factors relevant to that choice, see the Design and Build Contract Guide.

Execution under hand

Execution as a Deed

If this Agreement is to be executed as a deed, each Party should use the relevant form marked
‘Execution as a Deed' in accordance with the notes provided.

Other forms of Attestation

In cases where the forms of attestation set out are not appropriate, e.g, in the case of certain housing
associations and partnerships or if a Party wishes an attorney to execute this Agreement on its behalf,
the appropriate form(s) may be inserted in the vacant space opposite and/or below.

Electronic execution

In 2019, the Law Commission published a report on "Electronic execution of documents" to assist in
clarifying the legal status of electronic signatures. It reached the general conclusion that "An
electronic signature is capable in law of being used to validly execute a document (including a deed)
provided that (i) the person signing the document intends to authenticate the document and (i) any
formalities relating to execution of that decument are satisfied."® The practice of electronic execution
has been growing in recent years and JCT understands that this is now commonplace. E-signature
platforms are understood to be widely available, but JCT does not endorse any particular software
company.

[23] See Statement of Law paragraph (1) at page 2 of the report, The full text of the report is available at www.lawcom.gov.uk/project/electronic—
s.

execution-of-document
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Amended from published version.

Comparison must be provided.

Notes on Execution as a Deed

For the purposes of execution as a deed. two forms are provided for execution, one for the Employer
and the other for the Contractor. Each form provides four methods of execution, (A) to (D), for use as
appropriate. The full name of the Employer or Contractor (whether an individual, a company or other
body) should be inserted where indicated at the commencement of the relevant form. This applies

irrespective of the method used.

For public and private companies incorporated and registered under the Companies Acts, the three
principal methods of execution as a deed are:

(A)  through signature by a Director and the Company Secretary or by two Directors;

(B) by affixing the company's common seal in the presence of a Director and the Company
Secretary or of two Directors or other duly authorised officers; or

(C)  signature by a single Director in the presence of a witness who attests the signature.

Methods (A) and (C) are available to public and private companies whether or not they have a
common seal. (Method (C) was intreduced by section 44(2)(b) of the Companies Act 2006.) Methods
(A) and (C) are not available under companies legislation to local authorities or to certain other bodies
corporate, e.g. bodies incorporated by letters patent or private Act of Parliament that are not
registered under companies legislation and such bodies may only use method (B).

Where method (A) is being used, delete the inappropriate words and insert in the spaces indicated
the names of the two Directors, or of the Director and the Company Secretary, who are to sign.

If method (B) (affixing the common seal) is adopted in cases where either or both the authorised
officers attesting its affixation are not themselves a Director or the Company Secretary, their
respective office(s) should be substituted for the reference(s) to Director andlor to Company
Secretary/Director. (In the case of execution by bodies that are not companies, the reference to
“Company” under the second signature should be deleted where appropriate.)

Method (C) (execution by a single Director) has been introduced primarily, but not exclusively, for
'single officer' companies. The Director should sign where indicated in the presence of a witness who
should then sign and set out their name and address.

Where the Employer or Contractor is an individual, they should use method (D) and sign where
indicated in the presence of a witness who should then sign and set out their name and address.

16 of 92 © The Joint Contracts Tribunal Limited 2024
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Executio a Deed

Executed as a Deed by the Employer

namely ' Hyndburn Borough Council

i T A

(B) by affixing hereto the common seal of the company/other body corporate ¢
| in the Dresentd of

Signature -

Signetore—  Compeny Seereioryibies— Seed Ms, 15200

[Common seal of company]
Note: The numbers on this page refer to the numbered paragraphs in the Notes on Execution as a Deed.

Amended from published version. 17 of 92 © The Joint Contracts Tribunal Limited 2024
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Execution as z Deed
Executed as a Deed by the Contractor

namely ' Krol Corfett Construction Limiteg

(C) by ﬁe\qted signat

ngle Director of the company 25

Signature Director

in the presence of

Witness' Signature 2 (Print name )
'____-"'__—'————_.___________

Witness's address

—-———____ __  §

Published versign, 18 of 92
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Updates ang revisions,
Consultants: See clause 7.4.3.

Contract Documents: the Agreement and these Conditions, together with the Employers
Requirements, the Contractor’s Proposals, the Contract Sum Analysis and (where applicable) the BIM
Protocol,

Contract Sum: the Sum stated jn Article 2.

Contract Sum Analysis: see the Second Recitaj and the Contract Particulars (against
the reference to Article 5),

Contractor: the person Named gs Contractor in the Agreement.

relation to th
together, where applicable, with any other design documents or information to be provided by the
Contractar under the Bim Protocol.

Contractor‘s Persons: the Contractor's em
éngaged on or in Connection with the Works O any part of them ang any other Person Properly on the
site in Connection therewith. excluding the Employer, Employers Persons ang any Statutory Provider.

Contractor's Proposas: see the Second Recita] and the Contract Particularg (against
the reference toq Article 5),

Date for Completion: the date Stated ag Such date in the Contract Particulars {against the

reference tq clause 1 1)in relation to the Works Or a Sectjon.

Design Submission Proceduro: such Procedure ag jg Specifieq by the By Protocoy or, where that s
not applicaple the Procedure ggt out in Scheduyie 1, subject to any Modificationg of that Proceduyre

Development Control Requirements: any statutory Provisiong and any decision of a relevant
authority thereunder which contro| the right to deveiop the site,

Employer: the person Named zs Employer in the Agreement.

Employer Rights: any rights in favour of the Empioyer to be granted py sub-contractors in
accordance with the Rights Particulars, either by way of thirg Party rights or JCT Collatera] Warranty
SCWa/g.

Employer's Requirements: See the First Recitaj and the Contract Particulars (against
the reference to Article 5).

Excepteq Risks: See clause 6.8
Existing Structures: any and g|| eXisting Structures within which the Works or part of them are to be
executed or 1o which they are to form an extension, together with any Section for which a Section

Completion Statement has been issued and, as from the Relevant Date, any Relevant Part taken into
Possession under clayse 2.30.

Finaj Payment Notice: See clayse 4.8

Amended from pupjisheq version, 20 of 92 © The Joint Contracts Tribunal Limiteq 2024 =
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Successor appointed by the Employer.

Principal Designer: the Contractor or other person named in Article 6 or Article 7 or any successor
appointed by the Employer.

Provisional Sum: 3 provisional sum for work included in the Employer's Requirements.

Public Holiday: Christmas Day, Good Friday or a day which under the Banking and Financial
Dealings Act 1971 is a bank holiday.

Purchaser: any person named or otherwise sufficiently identified as such (whether by class or
description) in or by the Rights Particulars to which the Employer transfers or agrees to transfer jts
interest in all or part of the Works.

Recitals: the recitals in the Agreement.

Rectification Period: the period stated as such period in the Contract Particulars (against the
reference to clause 2.35) in relation to the Works or (where applicable) a Section.

Relevant Date: see clause 2.30.
Relevant Event: see clause 2,26
Relevant Matter: see clause 4,21,
Relevant Omission: see clause 2,23.3.
Relevant Part: see clause 2.30.

Retention: see clauses 4.14 and 4.16 to 4.18.

clause 4.18.1).

Rights Particulars: sce clause 7.4 and the Contract Particulars for that clause,

Scheme: Part 1 of the Schedule to The Scheme for Construction Contracts (England and Wales)
Regulations 1998,

Sections: (where applicable) the Sections into which the Works have been divided, as referred to in
the Fifth Recital and the Contract Particulars.

Section Completion Statement: see clause 2.27.2.
Section Sum: see clause 2.34 and the Contract Particulars.

Site Materials: all unfixed materials and goods delivered to and placed on or adjacent to the Works
which are intended for incorporation therein.

Specified Perils: see clause 6.8.

Statutory Provider: any person executing work solely in pursuance of ts statutory obligations,
ncluding any persons employed, engaged or authorised by such person upon or in connection with

that work.

Tenant: any person named or otherwise sufficiently identified as such (whether by class or
description) in or by the Rights Particulars to which the Employer grants or agrees to grant a

leasehold interest in all or part of the Works.

Termination Payment: 3 payment to which clauses 8.7.6, 8.8.3, 8.12.5 and 8.13 refer.

Terrorism Cover: see clause 6.8.

[25] Amend as necessary if different Public Holidays are applicable.

Amended from published version, 22 0f 92 © The Joint Contracts Tribunal Limited 2024 =
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172 Subject to clause 1.7.4, each Such notice or other Communication ang any documents o be
Supplied may or (where so required) shal| pe Sent or transmitted by the means (electronic
or otherwise) ang in such format as the Parties have agreeq Ormay from time to time agree
in writing for the PUrposes of this Contract, tz#1

1.7.3 Subject to clauses 1.7.2 and 1.7.4, any notice, Communication or document may be given

corporate) jts registered or principal office; or

1.7.3.2 sent by emaiji to the recipient's email addresg stated in the Contract Particulars
against clayse 1.7.3, or to Such other email address as the recipient may from
time to time notify to the sender.

1.7.4 Any notice expressly required by thjg Contract to be given in accordance with this clause
1.7.4:

1741  ghay be delivereq by hand or Sent by Signed For 1st class or Special Delive

Or any method of posting as has replaced eijther method ang
is then Current) and, where sent by post in that manner, shall e deemed to have
been received on the second Business Day after the date of posting; or

1.7.4.2 (where Clause 1.7.4.2 is stated in the Contract Particulars to apply) shal| b

1.7.5 Ifin an emergency any communication is made orally with respect to health and safety, rigk

1.8 Effect of Final Statement

1.8.1 As from the due date for the final Payment Specified in clause 4.24.5 ang in addition to the
| i s

1.8.1.1 where and to the extent that any Particular quality of any materials or goods or
any particular standard of an item of workmanship was expressly described in
the Employer's Requjrements. or in any instruction issued by the Employer
under these Conditions. to be for the Employer's approval, the Particular quality
Or standard was to the Employer's reasonable Satisfaction, pyt the relevant
statement shall not pe conclusive evidence that they or any other materials,
goods o workmanship comply with any other requirement or term of thig

Contract;

1.8.1.2 all and only such extensions of time, if any, as are dye under clause 2.25 have
been given: and

1.8.1.3 the reimbursem

Amended from published versjon, 24 of 92 © The Jaint Contracts Tribunal Limiteq 2024
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Section 2

Carrying out the Works

2.1

2.2

Contractor's Obligations

General obligations?®

2.1.1

215

goods and workmanship to be used in the construction of the Works so far as not
described or stated in the Employer's Requirements or Contractor's Proposals, and shall
give all notices required by the Statutory Requirements.

The Contractor's obligation to the Employer to comply with the Statutory Requirements
under clause 2.1.1 shall not apply to the extent that the relevant part or parts of the
Employer's Requirements state specifically that the Employer's Requirements comply with
the Statutory Requirements.

The Contractor shall pass to the Employer all approvals received by the Contractor in
connection with the Statutory Requirements.

The Contractor shall comply with any instruction and be bound by any decision of the
Employer issued or made under or pursuant to these Conditions and any such instruction

The Contractor is encouraged to suggest economically viable amendments to the Works
which, if instructed as a Change, may result in an improvement in environmental

Materials, goods and workmanship

221

222

223

224

225

2286

All materials and goods for the Works shall, so far as procurable, be of the kinds and
standards described in the Employer's Requirements or, if not there specifically described,
as described in the Contractor's Proposals or other Contractor's Design Documents. The
Contractor shall not substitute any materials or goods so described without the Employer's
consent which, if given, shall not relieve the Contractor of its other obligations.

The Contractor shall provide to the Employer all information that the Employer reasonably
requests regarding the environmental impact of the supply and use of materials and goods
which the Contractor selects.

Workmanship for the Works shall be of the standards described in the Employer's
Requirements or, if not there specifically described, as described in the Contractor's
Proposals or other Contractor's Design Documents.

The Contractor shall before carrying out the relevant work and/or ordering the relevant
goods or materials provide the Employer with such samples of the standard of
workmanship or the quality of the goods or materials which the Contractor intends to
provide as are specifically referred to in the Employer's Requirements or in the Contractor's

Proposals.

The Contractor shall at the Employer's request provide the Employer with reasonable proof
that the materials and goods used comply with this clause 2.2.

The Contractor shall take al reasonable steps to encourage Contractor's Persons to be

[28] The Parties may wish to agree an overall cap on the Contractor's

liabilities. See the Design and Build Contract Guide which provides

guidance regarding the use of such a cap including a model provision.

Amended from published version.
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273 The Contractor shall keep on the site or accessible there to the Employer's Agent at g
reasonable times copies of the Contract Documents and the Contractor's Design

Documents.

2.7.4 Neither Party shaj| divulge or yge except for the Purposes of thig Contract:

Save that the Employer may use in Connection wijth the maintenance, use, repair,
advertisement, letting or sale of the Works any of the documents Supplied by the
Contractor.

275 Where the Employer is alocal or Public Authority or other body of the type mentioned in
Suppiemental Provision 8, its obligations of conﬁdentiality shall be subject to that
Suppiementai Provision.

Construction information

2.8
Save for any Contractor's Design Documents Contained in the Contractor's Proposals, the Contractor
shall withoyt charge Provide to the Empioyer copies of the Contractor's Design Documents as and
when Necessary from time to time in daccordance with the esign Submission Procedure ang the
Contractor shall not Commence any work to Which such a document relates before that Procedure hag

een complieqg with.

2.9 Site boundaries
The Employer shall define the boundarieg of the site.

DiscrepanCIes and Divergences
210 Divergence in Employerg Requrrements and definition of site boundary
2.10.1 Any divergence between the Employers Requurements and the definition of the site
Oundary as Provided under Clause 2.9 shall be Corrected by an Instruction ISsued by the
Employer and such Instruction shaj be treateq as a Chan
2.10.2 If the Employer or the Contractor becomes aware of any such divergence it shall
immediateiy give the other notice with details.

211 Preparation of Employers Reqwrements
Subject to clause 2 15 the Contractor shall not pe 'esponsible for the contents of the Employer's
Requ:rements or for verifying the adequacy of any design contained withjn them

212 Empioyer's Requirements - inadequacy
2.12.1 If an Inadequacy js found in any design in the Employer's Requ;rements and the Contractor

Under clause 2 11 is not responsible for verifying its adequacy, then, if or to the extent that
€ Inadequa IS not deajt with in the Contractor's roposals, the mployer's
Requ:rements shall be Corrected altered or modified according|
2122 Subject to Clause 2.15, any Correction, alteration or Mmodification under clayse 2.12.1 shay
be treateq 3s a Change,

213 Notice of discrepancies etc.

If the Contractor becomes aware of any inadequacy a5 IS referred to in clause 2.12 Or any other
discrepancy or divergence in or between any of the following, namely:
2.13.1 the Employer's Requirements;

Published versjon, 28 of 92 ©The Joint Contracts Tripung Limited 2024 (ifeg)
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Design Work ~ liabilities and limitation

217 Design Work - liabilities and limitation

2171

2.17.1.1  Insofar as its design of the Works is comprised in the Contractor's Proposals and
in what it is to complete in accordance with the Employer's Requirements and
these Conditions (including any further design that it is required to carry out as a
result of a Change), the Contractor warrants, subject to clause 2.17.1.2, that it
shall use the reasonable skill and care in such design to be expected of a
qualified and experienced architect (or other appropriate professional designer)
undertaking the design of works similar in scope and character to such design of
the Works.

2.17.1.2  To the extent permitted by the Statutory Requirements, the Contractor shall have
no greater duty, obligation or liability than to exercise reasonable skill and care
as provided in clause 2.17.1.1 in respect of such design and under no
circumstances shall the Contractor be subject to any duty, obligation or liability
which requires that any such design shall be fit for its purpose.

2.17.2 Where and to the extent that this Contract involves the Contractor in taking on work for or
in connection with the provision of a dwelling or dwellings or work in relation to a dwelling
or dwellings, clause 2.17.1 includes the Contractor's liability under the Defective Premises
Act 1972.

2.17.3 Where or to the extent that this Contract does not involve the Contractor in taking on work
for or in connection with the provision of a dwelling or dwellings or work in relation to a
dwelling or dwellings to which that Act applies, the Contractor's liability for loss of use, loss
of profit or other consequential loss arising in respect of the Contractor's liability under
clause 2.17.1 shall be limited to the amount, if any, stated in the Contract Particulars: but
such a limitation shall not apply to or be affected by any liability for liquidated damages
under clause 2.29,

Fees, Royalties and Patent Rights

2.18 Fees or charges legally demandable

The Contractor shall pay all fees or charges (including any rates or taxes) legally derandable under

any Statutory Requirement and indemnify the Employer against any liability resulting from any failure

to do so. No adjustment shall be made to the Contract Sum in respect of the amount of any such fees

or charges (including any rates or taxes other than VAT) unless they are stated by way of a

Provisional Sum in the Employer's Requirements, in which case clause 4.2 shall apply.

2.19 Patent rights and royalties ~ Contractor's indemnity

Where the carrying out of the Works involves the supply or use of any patented article, process or

Invention or drawings or models of buildings that are the subject of copyright, other than drawings or

models provided by the Employer, all royalties or other sums payable in respect of such supply and

use shall be deemed to have been included in the Contract Sum or, where appropriate, the quoted
adjustment to that sum, and the Contractor shall indemnify the Employer from and against all claims
and proceedings which may be brought or made against the Employer, and all damages, costs and
éxpense to which it may be put, by reason of the Contractor infringing or being held to have infringed
any patent rights in relation to any such articles, processes and inventions or infringing or being held
to have infringed capyright.

2.20 Patent rights — Instructions

2.20.1 Where in order to comply with the Employer's instructions, it is necessary for the Contractor
in carrying out the Works to supply and/or use any patented article, process or invention,
the Contractor shall not be liable in respect of any infringement or alleged infringement of
any patent rights relating to such article, process or invention and all royalties, damages or
other sums which the Contractor may be liable to pay to the persons entitled to such rights
shall be added to the Contract Sum.

2.20.2 If prior to the instructions being carried out the Employer or the Contractor is or becomes
aware that such supply or use may infringe any patent rights, it shall promptly notify and
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22512 Completion of the Works or of any Section js likely to be delayed thereby beyond
the relevant Compn‘etion Date,

then, save Where these Conditions €Xpressly provide otherwise, the Empluyer shal give an
extension of time by fixing such later date ag the Completion Date for the Works or Section
as it then estimates tp be fair ang reasonaple,

The Employer shall in jtg decision state:

22531 the extension of time that jt has attributed tg each Relevant Event, ang

under clayse 2.25.1 or by a Pre-agreeq Adjustment, but subject to clauses 2.256.3 ang
2.256.4, the Employer May by notice to the Conzractor, giving the details referred to jn
clause 2.25.3, fix a Completion Date for the Works or that ection earljer than that
Previously sq fixed if the fixing of Such earljer Completion Date is fajr and reasonable,

22551 fix a Completion Date for the Works or for the Section later than that Previously
if that is fa evant Events

22552 Subject to clauses 2.25.6.3 and 2.256.4, fix a Completion Date earlier than that
i any instructions for

Relevant Omissions ISsued after the fast Occasion on which a pew Completion
Date wag fixed for the Works or Section; or

22553 confirm the Completion Date Previously fixeq
Provided always that:

22561 the Contractor shal S Se its best endeavours to prevent delay in the

22562 i the event of any delay the Contractor shall do g that may reasonably pe
required to the satisfaction of the Employer to Proceed with the Works or
Section:

22563 no decision of the Emp!oyer under clayse 2254 o 22552 shall fix 4
Completion Date for the Works or any Section earlier than the relevant Date for
Campfstion: and

22564 no decision under clause 2254 or 22557 shall alter the length of any Pra-
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2.26.10 €xceptionally adverse weather conditions:
2.26.11  loss or damage occasioned by any Specified Peril;

2.26.12  civil commotion or the use or threat of terrorism and/or the activities of the relevant
authorities in dealing with such event or threat:

2.26.13 strike, lock-out or local combination of any trades employed upon the Works or engaged in
the preparation, manufacture or transportation of any of the goods or materials required for
them or any persons engaged in design work for the Works:

2.26.14 delay in receipt of any necessary Permission or approval of any statutory body which the
Contractor hag taken all practicable steps to avoid or reduce;

2.26.15 force majeure,

2.27 Practical completion

2.27.1 in the case of the Works, the Employer shajl forthwith issue 3 statement to that effect ('the
Practical Completion Statement');

2.27.2 in the case of a Section, it shall forthwith issue a statement of practical completion of that
Section (a ‘Section Completion Statement');

and practica| completion of the Works or the Section shall be deemed for ajf the purposes of this
Contract to have taken place on the date stated in that statement.

2.28 Non-Completion Notice

If the Contractor fails to complete the Works or a Section by the relevant Completion Date, the
Employer shal| issue a notice to that effect (a ‘Non-Completion Notice'). If a new Completion Date is
fixed after the issue of such a notice, such fixing shall cancel that notice ang the Employer shajf where

necessary issue a further notice.
2.29 Payment or allowance of liquidated damages

2.291 Provided:

22911 the Employer has issued a Non-Completion Notice for the Works or g Section;

22912 the Employer has notified the Contracter before the due date for the final
Payment under clause 4.245 or (if applicable) the Termination Payment under
clause 8.7.5, 8.8 o or 8.12.4 that jt may require payment of, or may withhold or
deduct, liquidated damages,

the Employer may, not later than 5 days before the final date for pPayment of the amount
Payable under clause 4.24 or (if applicable) 8.7.6, 8.8.3 or 8.12.5, give notice to the
Contractor in the terms set outin clause 2.29.2.

2.29.2 A notice from the Employer under clause 2,29 1 shall state that for the period between the

22921 requires the Contractor to pay liquidated damages at the rfate stated in the
Contract Particulars, or lesser rate stateqd in the notice, in which event the
Employer may recover the same as a debt: and/or

22922 that it will withhold or deduct liquidated damages at the rate stated in the
Contract Particulars, or at such lesser stated rate, from  sums

due to the Contractor Gl

[30] In addition to the notice under clause 2.29.2, the Employer, if it intends to withhold or deduct all or any of the liquidated damages payable,
must give the appropriate Pay Less Notice under clause 4.9.5 or (if applicable) 8.13.3 or 8.13.5.
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2.35.1 Such defects, shrinkages ang other faults shall be Specified by the Employer in 3 schedule
of defects which it shall deliver to the Contractor ag an instruction not fater than 14 days
after the expiry of that Rectification Period; ang

2.352 pri

2.36 Notice of Completion of Making Goog

When the defects shrinkages or other faults in the Works or a Section which under clause 2,35 the

mployer has "®quired to be made good have bgen made good, it shalf ISSue a notice to that effect (a

Notice of Completion of Making Good'). That notice shall net € Unreasonably delayed or withheld

and completion of that making good shall for the Purposes of thisg Centract be deemed to have taken

place on the date stated jn that notice.

Contractor's Design Documents

2.37 As-built Drawings

The Contractor in addition to jtg obligations under the CDM Regulations in relation to information for

the health ang safety file, shajl before Practical completion of the Works or relevant Section and

Without further charge to the Employer Supply for retention ang use by the Employer such

Contractor's Design Documents ang related information as is Specified in the Contract Documents or

as the Employer may reéasonably require that show or describe the Works as built or relate to the

Maintenance ang operation of them or thejr Instaliations

2.38 Copyright and use

2.38.1 Subject to any rights in any designs, drawings ang other documents Supplied to the
Contractor for the purposes of this Contract by or on behalf of the Employer, ajf rights
including (without limttation) copyright in a|| Contractor's Design Documents shall remain
vested in the Contractor.

2.38.2 Subject to a| SUms due and Payable under this Contract to the Contractor having been
paid, the Employer shaj have an imevocable, royalty-free non-exclusive licence to cop
and use the Contractor's Design Documents and to reproduce the designs ang content of
them for any purpose relating to the Works including without limitation the construction
completion, Maintenance, letting, sale, promotion, advertisementl reinstatement.
refurbishment and repair of the Works, That licence shalf enable the Employer to copy and
use the Contractor's Design Documents for an extension of the Works but shaj| not include
any right or licence to reproduce the designs contained in them for any such extension,

2.38.3 The licence shall be assignable to any owner from time to time of the Works Or any part of
them and may be Sub-licensed tg any owner or tenant of the Works or part of them ang to
any person engaged for the purposes permitteq by clause 2.3g

2.38.4 The Contractor shall not be liable for any use by the Emptoyer of any of the Contractor's
Design Documents for any purpose other than that for which they were Prepared.
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3.4.11 the sub-contractor may suspend the performance of its obligations under the
effect f inati

34.1.2 any such Suspension sha|| be deemeqd to be 3 Suspension ag g result of gn

3.4.2 the Sub-contract shall provide:
3.4.2 1 that, except for use on the Works, no Site Materials delivered to the Works by or
ractor shaj| p i i

3422 that the Sub-contractor shall give access to workshops or other premises in
accordance with clause 3.1 of these Conditions;

3423 that (withoyt limiting either Party’s statutory and/or regulatory duties) each party
0 the Sub-contract shall in relation to the Works and the site comply with
applicable CDM Regulations and as applicable Part 2A of the Buh‘dfng

3424 i terms equivalent to those of clause 4.9.6 of these Conditions, that if by a finaj

3425  that Where the Rights Particulars Provide for the grant of third party rights from
and/or for the execution ang delivery of collateral Warranties by the sub-

34253 the terms of and those governing such third Party rights or collatera|
Warranties shall in each case pe Consistent with those of clauses 2 25
and 2.27 and Schedule 5 of the JCT Design ang Build Sub-Contract

[32] see footnote [33] to clause 3.16 below,

© The Joint Contracts Tribungy Limited 2024 ({fegy
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3.10

3.1

3.12

3.13

3.14

3.156

pursuant to clauses 2.1.1 to 2.1.4 to comply with such instruction.

Postponement of work

The Employer may issue instructions in regard to the postponement of any work to be executed under
this Contract.

Instructions on Provisional Sums

The Employer shall issue instructions in regard to the expenditure of Provisional Sums included in the
Employer's Requirements.

Inspection - tests

The Employer may issue instructions requiring the Contractor to open up for inspection any work
covered up or to arrange for or carry out any test of any materials or goods (whether or not already
incorporated in the Works) or of any executed work, The cost of that opening up or testing (including
the cost of making good) shall be added to the Contract Sum unless provided for in the Employer's
Requirements or in the Contractor's Proposals or unless the inspection or test shows that the
materials, goods or work are not in accordance with this Contract.

Work not in accordance with the Contract

If any work, materials or goods are not in accordance with this Contract the Employer, in addition to its
other powers, may:

3.13.1 issue instructions in regard to the removal from the site of all or any of such work, materials
or goods;

3.13.2  after consultation with the Contractor, issue such Change instructions (to which the proviso
in clause 3.9.1 applies) as are a reasonably necessary consequence of any instruction
under clause 3.13.1 (but to the extent that such instructions are reasonably necessary, no
addition shall be made to the Contract Sum and no extension of time shall be given);

and/or

3.13.3 having due regard to the Code of Practice set out in Schedule 4, issue such instructions
under clause 3.12 to open up for inspection or to test as are reasonable in all the
circumstances to establish to its reasonable satisfaction the likelihood or extent, as
appropriate to the circumstances, of any further similar non-compliance. To the extent that
these instructions are reasonable, whatever the resuits of the opening up, no addition shall
be made to the Contract Sum but clauses 2.25 and 2.26.2.3 shall apply unless the
inspection or test shows that the work, materials or goods are not in accordance with this
Contract.

Workmanship not in accordance with the Contract

Where there is any failure to comply with clauses 2.1.1to 2.1.4 in regard to the carrying out of work in
a proper and workmanlike manner or in accordance with the Construction Phase Plan, the Employer,
in addition to its other powers, may, after consultation with the Contractor, issue such instructions
(whether requiring a Change or otherwise) as are in conseguence reasonably necessary. To the
extent that such instructions are reasonably necessary, no addition shall be made to the Contract
Sum and no extension of time shall be given.

Antiquities, asbestos, contaminated material and unexploded ordnance

3.16.1 All fossils, antiquities and other objects of interest or value which may be found on the site
or in excavating it during the progress of the Works shall become the Employer's property.
Upon discovery of any such object the Contractor shall forthwith:-

3.15.1.1 use its best endeavours not to disturb the object and cease work if and insofar
as continuing work would endanger the object or prevent or impede the object's
excavation or removal;

3.15.1.2 take all steps necessary to preserve the object in the exact position and
condition in which it was found; and

3.15.1.3 inform the Employer of the object's discovery and precise location.

3.15.2 The Employer shall issue instructions as to action to be taken concerning any object

Amended from published version. 40 of 92 © The Joint Contracts Tribunal Limited 2024 Bfe4s

Comparison must be provided.



DB 2024

30/09/2025 16:34 UTC 209103204

ATS Phase 2 - Design and Build Contract, 2024 Edition

Section 4

Payment

4.1

4.2

4.3

44

4.5

Contract Sum and Adjustments

Adjustment only under the Conditions

The Contract Sum shall not be adjusted or altered in any way other than in accordance with the
express provisions of these Conditions.

ltems included in adjustments

The Contract Sum shall be adjusted by:

4.2.1 any amount agreed by the Employer and the Contractor in respect of Changes and other
work of the types referred to in clause 5.2 and the amount of each Valuation;

422 any amount agreed by Confirmed Acceptance of an Acceleration Quotation;

4.2.3 (where the Contract Particulars state that a Fluctuations Provision applies) any amounts

payable or allowable under that provision:

4.2.4 any other amounts referred to in clause 4.12.2 or 4.13.2 (excluding any loss and/or
éxpense to the extent included under clause 4.2.2) and any other deductions referred to in

clause 4.12.3 or 4.13.3;
425 the deduction of all Provisional Sums included in the Employer's Requirements; and

426 any other amount which under this Contract is to be added to the Contract Sum or may be
deducted from it.

Taking adjustments into account

Where these Conditions provide that an amount is to be added to, deducted from or dealt with by
adjustment of the Contract Sum, then, as soon as the amount is ascertained in whole or in part, the
ascertained amount shall be taken into account in the next Interim Payment.

Taxes

VAT

4.4.1 The Contract Sum is exclusive of VAT and in relation to each payment to the Contractor
under this Contract, the Employer shall in addition pay the amount of any VAT properly
chargeable in respect of it.

4.4.2 If after the Base Date the supply of any goods or services to the Employer becomes

Construction Industry Scheme (CIS)

If the Employer is or at any time up to the final payment under clause 4.9 becomes a 'contractor for
the purposes of the GISPS! jts obligation to make any payment under this Contract is subject to the

provisions of the CIS,

[35]  See the Contract Particulars (Fourth Recital and clause 4.5).
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clause 4.10.1 (a 'Pay Less Notice'). Where a Pay Less Notice is given, the Payment to be
made on or before the final date for Payment shall not be less than the amount stated in jt

as due,

496 If either Party fails to Pay a sum, or any part of it due to the other Party under these
by the final date for Payment, it shall, in addition to any unpaid amount that
should Properly have pegn paid, pay the other Party simple interest on that amount at the
Interest Rate for the period from the final date for Payment unti Payment is made,

497 Any such Unpaid amount ang any interest under clause 496 shall be "ecoverable as g

4.10 Pay Less Notices ang other generaj provisions

4.10.1 A Pay Less Notice given by either Party shall Specify the sum jt considers to pe due to the
other Party at the date the notice is given and the basis on which that sum has been
calculated.

4.10.2 A Payment Notice, a Final Payment Notice or g Pay Less Notice to pe given by the
Employer may be given on its behalf by the Employer's Agent or by any other person which
the Employer notifies the Contractor as being authorised to do so.

4103 | relation to the requirements for the giving of Payment Notices, the Final Payment Notice,
Pay Less Notices and the submission of a Final Statement, it is immaterial that the amount
then considered to be due may be zero,

4.10.4 The Employer's fiduciary interest in the Retention referred to in clause 4,16 shall not
Prevent the Employer from exercising any right under this Contract to withhold or deduct

rom a sum due to the Contractor, Subject to Clause 495 even if that sum includes any

Retention due for release under clause 4,18,

4.11 Contractor's right of Suspension

4.111 If the Employer fajls to pay a sum Payable to the Contractor in accordance with clause 4.9
(together with any VAT Properly chargeable in respect of that Payment) by the fina) date for
Payment and the failure Continues for 7 days after the Conftractor has given notice to the
Employer of its intention to suspend the performance of its obligations under this Contract
and the grounds for such Suspension, the Contractor without affecting its other rights ang
remedies, may suspend performance of any or all of jts obligations until payment js Mmade
in full

4.11.2 Where the Contractor exercises jts right of Suspension under Clause 4.11.1, it shall be
entitled to g réasonable amoynt in respect of costs and expenses reasonably incyrreq by it
as aresult of exercising the right,

4.11.3 Applications in respect of any such costs and €Xxpenses shall pe Made to the Employer ang
the Contractor shall with jts application or on request submit sych details of them as are
feasonably necessary for ascertaining the amount in question.

Interim Payments — calculation of sums dye

4.12 Gross Valuation ~ Alternative A

The Gross Valuation for each Interim Payment shall be the total of the amounts referred to in clauses

4.12.1 ang 4.12.2, less the deductions referred to in Clause 4.12.3, each Calculated as at the Interim

Valuation Date:

4.12.1 the total of the following, which are subject to Retention:

41211 the Cumulative valye of stages Completed:;

41212 the value of any Changes or other work referred to jp clause 52 that are
relevant to the Interim Payment (wWhether agreed pursuant to clause 52 of
valued under the Valuation Rules) byt excluding any amounts referred to in
clause 4, 12.2.4;
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4.13.2.3 the amount of any loss and/or expense to which the Contractor is entitled under
clause 4.19.1 or by a Confirmed Acceptance;

4.13,2.4 where Insurance Option B or C applies or to the extent that the work is under
clause 6.13.5.3 to be treated as a Change, any amounts in respect of
reinstatement work under clause 6. 13.4; and

4.13.25 any amount payable to the Contractor under any applicable Fluctuations
Provision, other than by means of an adjustment made under clause 4.13.1;

4.13.3 the following deductions:
4.13.3.1  any amounts deductible under clause 2.35, 3.6, 6.12.2 or 6.19.2: and

4.13.3.2 any amount allowable by the Contractor under clause 6.10.2 or under any
applicable Fluctuations Provision, other than by means of an adjustment made

under clause 4.13.1.

4.14 Sums due as Interim Payments

The sum due as an Interim Payment shall in each case be an amount equal to the Gross Valuation
under clause 4.12 where the Contract Particulars state that Alternative A applies, or clause 4.13 where
Alternative B applies, in either case less the following deductions:

4.14.1 any amount which may be deducted and retained by the Employer under clauses 4.16 to
4.18 ('the Retention');

4.14.2 the cumulative total of the amounts of any advance payment that have then become due
for reimbursement to the Employer in accordance with the terms stated in the Contract

Particulars for clause 4.6; and

4.14.3 the amounts paid in previous Interim Payments.

Listed ltems

4.15 Listed Items

The conditions for inclusion of the value of a Listed Item in the Gross Valuation before its delivery to or
adjacent to the Works as referred to in clause 4.12.1.3 0r 4.13.1.3 are:

4.15.1 the Listed Item is in accordance with this Contract;
4.15.2 the Contractor has provided the Employer with reasonable proof that:
4.15.2.1 property in the Listed Item is vested in the Contractor; and

4.15.2.2 the Listed Item is and will remain insured against loss or damage for its full value
under a palicy of insurance protecting the interests of the Employer and the
Contractor in respect of the Specified Perils until delivered to, or adjacent to, the

Works;

4.15.3 at the premises where the Listed Item is situated pending delivery, there is in relation to
that item clear identification of

4.15.3.1 the Employer as the person to whose order it is held; and

4.15.3.2 the Works as its destination,

each item being either set apart or clearly and visibly marked, individually or as a set, by
letters, figures or a pre-determined code; and

4.15.4 for uniquely identified Listed ltems, the Contractor, if it is stated in the Contract Particulars
as required, has provided a bond in favour of the Employer from a surety approved by the
Employer in the terms set out in Part 2 of Schedule 6% ('the required bond') in the amount
specified in the Contract Particulars for this clause 4.15.4: or

[36]  Asto approval of sureties, see the Design and Build Contract Guide.
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4.20 Notification and ascertainment
4.20.1

4.20.2

4.20.3

4.20.4

The Contractor shall notify the Employer as S0on as the likely effect of a Relevant Matter
on regular progress or the likely nature and extent of any loss andyor expense arising from
a deferment of possessjon becomes (or should have become) reasonably apparent to jt.

That notification shal| be accompanied or, as soon as reasonably Practicable, followed by
the Contractors initial assessment of the loss andy/or eXpense incurred ang any further
amounts likely to be incurred, together with such information as is reasonably necessary to
enable the Employer to ascertain the loss and/or expense incurred,

The Contractor shall thereafter. in such form ang manner as the Employer may reasonably
"equire, update that assessment and information at monthly intervals until all information
reasonably necessary to aliow ascertainment of the total amount of such loss and expense
has been Supplied.

4.21 Relevant Matters

The following are the Relevant Matters:

4.21.1

4.21.2

4.21.3

4.21.4

4.21.5

4.21.6

4.21.7

Amended from Published version,
Comparison must be provided.

Changes ang any other matters or instructions which under these Conditions are to be
treated as g Change:

Employer's instructions:
4.21.2.1 under clause 3.10or 3.1 or

42122 for the opening up for inspection or testing of any work, materials or goods under
clause 3.12 (including making good), unless the inspection or test shows that the
work, materials or goods are not in accordance with this Contract;

delay in receipt of any Permission or approval for the Purposes of Development Control
Requirements necessary for the Works to be carried out or proceed, which delay the
Contractor has taken all practicable steps to avoid or reduce;

any impe
Employer's Person, éxcept to the extent caused or contributed to by any default, whether
by act or omission, of the Contractor or any Contractor's Person;

(where the Contract Particulars state that clause 4.21.6 applies) an epidemic:

4216.2 first occurring before the Base Date Whose effects change after the Base Date
and any such change affects the execution of the Works

(where the Contract Particulars state that clayse 4.21.7 applies) the Occurrence after the
Base Date of any of the following which affects the execution of the Works-

42171 the passing into law of any statute, Statutory instrument or other subordinate
legislation, regulation or bye-law, whether to Make a new law or change or
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542 Th

54.3 The valuation of the omission of work set out in the Contract Sym Analysis shal| be in
accordance with the values therein for such work.

5.4.4 Any valuation of work under clauses 54.2 and 543 shall include allowance for any
necessary addition to or reduction of the provision of sjte administration, site faciliies and
temporary works.

545 Allowance shaj| be made for any percentage or lump sum adjustments in the Contract Sum

5.5 Daywork

Where the execution of additional or substituted work ¢annot be valued in accordance with clause 5.4,
the Valuation shaj| comprise:

5.5.1 the prime cost of such work (calculated i accordance with the 'Definition of Prime Cost of
Daywork carrieq out under a Building Contract' issued by The Royal Institution of Chartered
Surveyors (RICS) and Construction Industry Publications Ltd as current at the Base Date)
together with Percentage Additions tg €ach section of the prime cost at the rates stated in
the document identified in the Contract Particulars or, if they apply in respect of labour, at

the All-Inclusive Rates stated in such document: or

5.5.2 where the work is within the province of any specialist trade and the RICS ang the
appropriate body representing the employers in that trade have agreed and issued a
definition of prime cost of daywork® the Prime cost of such work calculated in accordance
with that definition current at the Base Date, together with Percentage Additions on the
prime cost at the rates stated in the document identified in the Contract Particulars or, if
they apply in respect of labour, at the Al-Inclusive Rates stated in such document.

Provided that in any case vouchers Specifying the time daily spent upon the work, the Operatives
names, the plant ang the materials employed shall be delivered for verification to the Employer not
later than 7 Business Days after the work has been execlted,

5.6 Change of conditions for other work
If as a result of:
56.1 compliance with any instruction requiring a Change: or
5.6.2 compliance with any instruction as to the expenditure of a Provisional Sum,

tial change in the conditions under which any other work is executed, that other
work shall pe treated as g Change and shall be valued in accordance with the provisions of this

section 5,
5.7 Additional provisions
wi OFf work or to the extent that the valuation of any work or liabilities

directly associated with a Change cannot reasonably be effected in the Valuation by the
application of clauses 5.4 tg 5.8, a fair valuation shall be made,

5.7.1 To the extent that a Valuation does not relate to the execution of additional or substituted
ork or the omission of

57.2 No allowance shall be made under the Valuation Rules for any effect upon the regular
Progress of the Works or of any part of them or for any other direct loss and/or expense for
which the Contractor would be reimburseq by payment under any other provision in these
Conditions.

[40]  There are currently three definitiong to which clause 5.5.2 refers, namely those agreeq between the RICS and The Electrical Contractors'
Association and SELECT, the RICS and The Building ang Engineering Services Association, and the RICS and The Association of
tractors and The Scottish and Northern Ireland Plumbing Employers' Federation,
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for all other claims to which clause 6.4.1 applies®"! shal indemnify the Employer
in like manner to the Contractor (but only to the extent that the Contractor may
be liable to indemnify the Employer under the terms of this Contract) and shall
for any one occurrence or series of occurrences arising out of one event be in a
Sum not less than that stated in the Contract Particulars for clause 6.4.1 13

6.4.1.2

As to evidence that such insurances have been effected and are being maintained and the

6.4.2
Consequences of failure to comply, clause 6.12 shall apply.
6.5 Contractor's insurance of liability of Employer
6.5.1 If the Employer's Requirements state that insurance under clause 6.5.1 is required, the
Contractor shall effect and maintain a policy of insurance in the names of the Employer and
the Contractor for the amount of indemnity stated in the Contract Particulars in respect of
any expense, liability, loss, claim or proceedings which the Employer may Iincur or sustain
by reason of Injury or damage to any property caused by collapse subsidence, heave
vibration weakening or removal of Support or lowering of ground water arising out of or in
the course of or by reason of the carrying out of the Works, excluding injury or damage
6.5.1.1  for which the Contractor js liable under clause 6.2;
6.5.1.2  whichis attributable to errors or omissions in the designing of the Works;
6.5.1.3  which can reasonably be foreseen to be inevitable having regard to the nature of
the work to be executed and the manner of its execution:
6.5.1.4 (if Insurance Option C applies) which it is the responsibility of the Employer to
insure under paragraph C.1 of Schedule 3;
6.515 to the Works and Site Materials except where the Practical Completion
Statement has been issued or in so far as any Section is the subject of a Section
Completion Statement:
6.5.1.6  which arises from any Consequence of war, invasion, act of foreign enemy,
hostilities (whether war is declared or not), civil war, rebellion or revolution,
insurrection or military or usurped power;
6.5.1.7  which is directly or indirectly caused by or contributed to by or arises from the
Excepted Risks;
6.5.1.8  which is directly or indirectly caused by or arises out of pollution or
contamination of buildings or other structures or of water or land or the
atmosphere happening during the period of insurance, save that this exception
shall not apply in respect of pollution or contamination caused by a sudden
identifiable, unintended and unexpected incident Which takes place in its entirety
at a specific moment in time and place during the period of insurance (all
pollution or contamination which arises out of one incident being considered for
the purpose of this insurance to have occurred at the time such incident takes
place); or
6.5.1.9  which results In any costs or expenses being incurred by the Employer or in any
other sums being payable by the Employer in respect of damages for breach of
contract, except to the extent that such costs or €xpenses or damages would
have attached in the absence of any contract.
6.5.2 Any insurance under clause 6.5.1 shall be placed with insurers approved by the Employer,
and the Contractor shall upon its issue deposit the policy with the Employer.
6.5.3 As to evidence that such insurance has been effected and is being maintained and the

[41]

€ noted that the cover

consequences of failure to comply, clause 6.12 shall apply.

It should b granted under Public Liability policies taken out pursuant to clause 6.4.1 may not be co-extensive with the
indemnity given to the Employer in clauses 6.1 and 6.2: for example, each claim may be subject to an excess and cover may not be

available in respect of loss or damage due to gradual pollution.

[42] The Contractor may, if it wishes, insure for a sum greater than that stated in the Contract Particulars,

Amended from Published version.
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(c) loss or damage caused by or arising from:

(i) any consequence of war, invasion, act of foreign enemy, hostilities
(whether war be declared or not), civil war, rebellion, revolution,
insurrection, military or Usurped power, confiscation, Commandeering,
nationalisation or requisition or loss or destruction of or damage to any
property by or under the order of any government de Jure or de facto or
public, municipal or local authority,

(ii) disappearance or .shortage 'if such dis_appearance or shortage s only
event, or
(iii) an Excepted Risk.
Excepted Risks: the risks comprise:

(a) ionising radiations or contamination by radioactivity from any nuclear fuel or from
any nuclear waste from the combustion of nuclear fuel, radioactive toxijc
explosive or ather hazardous Properties of any explosive nuclear assembly or
nuclear Component thereof (other than such risk insofar, but only insofar, as it is
included in the Terrorism Cover from time to time required to be taken out and

(b) pressure waves causeq by aircraft or other aeria| devices travelling at sonic or
Supersonic speeds: and

(c) any act of terrorism that is not within the Terrorism Cover from time to time
required to be taken out and maintained under this Contract.

Specified Perils: fire, lightning, explosion, storm, flood, éscape of water from any water tank,
apparatus or pipe, earthquake, aircraft and other aeria| devices or articles dropped therefrom, riot and
civil commeotion, but excluding Excepted Risks.

Terrorism Cover: Pool Re Cover or other insurance against loss or damage to work executed and
Site Materials (and/or, for the Purposes of clause 6.11.1, to an Existing Structure and/or its contents)
caused by or resulting from terrorigm, ¢

6.9 Sub-contractors — Specified Perils cover under Works Insurance Policies

6.9.1 The Contractor, where Insurance Option A applies, and the Employer, where Insurance
Option B or C applies, shall ensure that the Works Insurance Palicy either:

6.9.1.1  provides for recognition of each sub-contractor as an insured under the policy; or

6.91.2 includes a waiver by the insurers of any right of subrogation which they may
have against any such sub-contractor

[45]

Or example, an exclusion in terms that 'This Policy excludes ajl loss of or damage to the Property insured due to
defective design, plan, specification, materials or workmanship' would not be in accordance with the terms of the relevant Insyrance
Options or that definition. In relation to design defects, wider All Risks cover than that specified may be available, though it js not standard.

[46] As respects Terrorism Cover and the requirements of Insurance Options A Band C, see footnote [44] and the Design and Builg Contract
G

Amended from published version, 56 of 92 © The Joint Contracts Tribunal Limited 2024
Comparison must be provided,



DB 2024

30/09/2025 16:34 UTC 209103204

ATS Phase 2 - Design and Build Contract, 2024 Edition

6.12.2

If a Party required to provide such documentary evidence fails to provide it within 7 days of
a request being made, the other Party may assume that there has been 2 failure to insure,
and may insure against any risk, liability or expense to which it may be exposed as a
consequence, but shall not be obliged to do so. If the other Party insures, the defaulting
Party shall be liable for the costs that the other Party incurs in taking out and maintaining
that insurance. Any costs payable to the Contractor shall be added to the Contract Sum;
any costs payable to the Employer may be deducted from any sums due or to become due
to the Contractor or shall be recoverable from the Contractor as a debt.

6.13 Loss or damage - insurance claims and reinstatement

6.13.1

6.13.2

6.13.3

6.13.4

6.13.5

6.13.6

If during the carrying out of the Works any loss or damage affecting any executed work or
Site Materials is occasioned by any of the risks covered by the Works Insurance Policy or
an Excepted Risk or there is any loss of or damage of any kind to any of the Existing
Structures or their contents, the Contractor shall forthwith upon it occurring or becoming
apparent give notice to the Employer of its nature, location and extent.

Subject to clauses 6.13.5.1 and 6.13.6, the occurrence of such loss or damage to executed
work or Site Materials shall be disregarded in calculating any amounts payable to the

Contractor under this Contract.

The Contractor, for itself and for all its sub-contractors recognised as an insured under the
Works Insurance Policy, shall authorise the insurers to pay to the Employer all monies from
such insurance, and from any policies covering Existing Structures or their contents that

are effected by the Employer.

Where loss or damage affecting executed work or Site Materials is occasioned by any risk
covered by the Works Insurance Policy, and subject to clause 6.14 where relevant, the
Contractor shall after any inspection required by the insurers under the Works Insurance
Policy and with due diligence restore the damaged work, replace or repair any lost or
damaged Site Materials, remove and dispose of any debris (collectively ‘reinstatement
work’) and proceed with the carrying out and completion of the Works.

Where Insurance Option A applies;

6.13.5.1 the Employer shall pay all monies from such insurance to the Contractor by
instalments under separate reinstatement work statements issued by the
Employer at the same dates as those for Payment Notices under clause 4.7.5
but without deduction of Retention and less only the amounts referred to in

clause 6.13.5.2;

6.13.5.2 the Employer may retain from those monies any amounts properly incurred by
the Employer and notified by it to insurers in respect of professional fees up to
the aggregate amount of the percentage cover for those fees or (if less) the
amount paid by insurers in respect of those fees;

6.13.5.3 in respect of reinstatement work, the Contractor shall not be entitled to any
payment other than amounts received under the Works Insurance Policy except
where there has been a cessation of or reduction in Terrorism Cover under
clause 6.10.4 or 6.11 and loss or damage is then caused by or results from
terrorism, in which case the reinstatement work shall, to the extent that its cost is
no longer recoverable under the policy, be treated as a Change and under
clause 4.12.2.4, 4.13.2.4 or 6.13.5.1 included in Payment Notices. In neither
case shall there be any reduction in any amount payable by reason of any act or
neglect of the Contractor or of any sub-contractor which may have contributed to
the physical loss or damage;

6.13.5.4 for the purposes of clause 2.26.1 (but not otherwise under these Conditions
except as referred to in clause 6.13.5.3) reinstatement work shall be treated as a

Change.
Where Insurance Option B or paragraph C.2 of Insurance Option C applies or where loss
or damage is caused by an Excepted Risk, reinstatement work shall be treated as a
Change.

6.14 Loss or damage to Existing Structures — right of termination

If there is material loss of or damage to any of the Existing Structures, the Employer shall be under no
obligation to reinstate those structures, but either Party may, if it is just and equitable, terminate the

Amended from published version.
Comparison must be provided.
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6.20

Joint Fire Code - amendments/revisions

Where the Joint Fire Code is, under a Joint Names Policy, applicable to the Works and amendments
Or revisions are made to it after the Base Date, any cost of compliance by the Contractor with
amendments or revisions made after that date shall be borne as stated in the Contract Particulars. If
the cost is to be borne by the Employer, it shall be added to the Contract Sum,
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7.5

7.6

7.7

7.8

description) in the Rights Particulars;

7.4.2 if in relation to an identified beneficiary the Rights Particulars fail to specify the method by
which such rights are to be conferred, the Contractor in relation to rights to be granted by it
may elect to do so either as third party rights or by collateral warranty;

7.4.3 unless otherwise stated in the Rights Particulars, the term 'the Consultants' shall in all third
party rights and/or collateral warranties to be granted mean the Employer's Agent (including
any replacements) and any other consultants providing design services to the Employer in
connection with the Works.

Notices

Each notice to the Contractor referred to in clauses 7.7 to 7.11 shall be given in accordance with
clause 1.7.4.

Execution of Collateral Warranties

Where this Contract is executed as a deed, any collateral warranty to be entered into by the
Contractor pursuant to clause 7.9 or 7 10 shall be executed as a deed. Where this Contract is

executed under hand, any such warranty may be executed under hand.®"

Third Party Rights from Contractor

Rights for Purchasers and Tenants

7.7.1 Where the Rights Particulars state that the Contractor shall confer P&T Rights on a
Purchaser or Tenant as third party rights, those rights shall vest in that Purchaser or Tenant
on the date of receipt by the Contractor of the Employer's notice to that effect, stating the
name of the Purchaser or Tenant and the nature of its interest in the Works, and (where
paragraph 7.2, Part 1 of Schedule 5 (Third Party Rights for Purchasers and Tenants) is to
apply) an email address for that Purchaser or Tenant.

7.7.2 Where P&T Rights have vested in any Purchaser or Tenant, the Employer and the
Contractor shall not be entitled without the consent of that Purchaser or Tenant to amend or
vary the express provisions of this clause 7.7 or of Part 1 of Schedule 5 (Third Party Rights
for Purchasers and Tenants) but, subject thereto, the rights of the Employer and/or the
Contractor:

7.7.2.4 to terminate the Contractor's employment under this Contract (whether under
section 8 or otherwise), or to agree to rescind this Contract

7.7.2.2 toagree to amend or otherwise vary or to waive any terms of this Contract;

7.7.2.3 to agree to settle any dispute or other matter arising out of or in connection with
this Contract, in each case in or on such terms as they shall in their absolute

discretion think fit,

shall not be subject to the consent of any Purchaser or Tenant.

Rights for a Funder

7.8.1 Where the Rights Particulars state that the Contractor shall confer Funder Rights on a
Funder as third party rights, those rights shall vest in the Funder on the date of receipt by
the Contractor of the Employer's notice to that effect, which (where paragraph 11.2, Part 2
of Schedule 5 (Third Party Rights for a Funder) is to apply) shall state an email address for
the Funder.

7.8.2 Where Funder Rights have been vested in the Funder pursuant to clause 7.8.1:

7.8.2.1 no amendment or variation shall be made to the express terms of this clause
7.8, to Part 2 of Schedule 5 (Third Party Rights for a Funder) or to the relevant
Rights Particulars without the prior written consent of the Funder; and

7822 neither the Employer nor the Contractor shall agree to rescind this Contract, and
the rights of the Contractor to terminate its employment under this Contract or to

[49] See the footnote to clause 7.4 above.
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Section 8 Termination

General

8.1 Meaning of insolvency

For the purposes of these Conditions:

8.1.1

a company becomes Insolvent:

8.1.1.1

8.1.1.2

8.1.1.3

8.1.14

when it enters administration within the meaning of Schedule B1 to the
Insolvency Act 1986:

on the appointment of an administrative receiver or a receiver or manager of its
property under Chapter | of Part IlI of that Act, or the appointment of a recejver
under Chapter Il of that Part;

on the passing of a resolution for voluntary winding-up without a declaration of
solvency under section 89 of that Act; or

on the making of a winding-up order under Part [V or V of that Act.

a partnership becomes Insolvent:

8.1.2.1

8122

on the making of a winding-up order against it under any provision of the
Insolvency Act 1986 as applied by an order under section 420 of that Act: or

when sequestration is awarded on the estate of the Partnership under section 22
of the Bankruptcy (Scotland) Act 2016 or the partnership grants a trust deed for
its creditors,

an individual becomes Insolvent:

8.1.3.1

8.1.3.2

on the making of a bankruptey order against them under Part iX of the
Insolvency Act 1986; or

on the sequestration of their estate under the Bankruptcy (Scotland) Act 2016 or
when they grant a trust deed for their creditors.

a person also becomes Insolvent i

8.1.4.1

8.14.2

8.1.4.3

8.1.4.4

it enters into an arrangement, compromise or composition in satisfaction of its
debts (excluding a scheme of arrangement as a solvent company for the
purposes of amalgamation or reconstruction);

(in the case of a partnership) each partner is the subject of an individual
arrangement or any other event or proceedings referred to in this clause 8.1

(in the case of g company) a moratorium pursuant to Part A1 of the Insolvency
Act 1986 comes into force with respect to it: or

(in the case of a company) an order is made sanctioning a compromise or
arrangement pursuant to Part 26A of the Companies Act 2006 with respect to it.

Each of clauses 8.1.1 to 8.1.4 also includes any analogous arrangement, event or procsedings in any
other jurisdiction.

8.2 Notices under section 8

8.2.1

8.2.2

Amended from published version,
Comparison must be provided.

Notice of termination of the Contractor's employment shall not be given unreasonably or
vexatiously.

Such termination shall take effect on receipt of the relevant notice.
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taking of those measures.

8.6 Corruption and regulation 73(1)(b) of the PC Regulations

The Employer shall be entitied by notice to the Contractor to terminate the Contractor's employment
under this or any other contract with the Employer if, in relation to this or any other such contract, the
- Contractor or any person employed by it or acting on its behalf shall have committed an offence under
1‘ the Bribery Act 2010, or, where the Employer is a Local or Public Authority, shall have given any fee or
. reward the receipt of which is an offence under sub-section (2) of section 117 of the Local
Government Act 1972, or, where this Contract is one to which regulation 73(1) of the PC Regulations
applies, the circumstances set out in regulation 73(1)(b) of the PC Regulations apply.

8.7 Consequences of termination under clauses 8.4 to 8.6
If the Contractor's employment is terminated under clause 8.4, 8.5 or 8.6

8.7.1 the Employer may employ and pay other persons to carry out and complete the Warks and

to make good any defects of the Kkind referred to in clause 2.35, or may do so itself, and the

Employer and such other persons may enter upon and take possession of the site and the

. Works and (subject to obtaining any necessary third party consents) may use all temporary
buildings, plant, tools, equipment and Site Materials for those purposes;

3 8.7.2 the Contractor shall:

87.21 when required in writing by the Employer to do so (but not before), remove or
procure the removal from the Works of any temporary buildings, plant, tools,
equipment, goods and materials belonging to the Contractor or Contractor's

Persons;

8.7.2.2 provide the Employer with copies of all Contractor's Design Documents then
prepared, whether or not previously provided;

8.7.2.3 if so required by the Employer within 14 days of the date of termination, assign
(so far as assignable and so far as it may lawfully be required to do so) to the
Employer, without charge, the benefit of any agreement for the supply of
materials or goods and/or for the execution of any work for the purposes of this

Contract®™,

8.7.3 no further sum shall become due to the Contractor under this Contract other than any
amount that may become due to it under clause 8.7.6 or 8.8.3 and the Employer need not
pay any sum that has already become due either:

87.3.1 insofar as the Employer has given or gives a Pay Less Notice under clause
4.9.5; or

\ 8.7.32 if the Contractor, after the last date upon which such notice could have been
/ given by the Employer in respect of that sum, has become insolvent within the

meaning of clauses 8.1.1t0 8.1.3;

8.7.4 upon completion of the Works and the making good of defects in them (or of instructions
otherwise, as referred to in clause 2.35) (‘completion’), the Employer shall forthwith notify
the Contractor of the date of completion and such completion shall be deemed for the
purposes of this clause 8.7 to have taken place on the date so notified;

8.7.5 the due date for the Termination Payment under clause 8.7.6 shall be 2 months after the
date of completion as referred to in clause 8.7.4;

8.7.6 the amount due on termination shall be calculated in accordance with the following
amounts:

8.7.6.1 the amount of expenses properly incurred by the Employer, including those
incurred pursuant to clause 8.7.1 and, where applicable, clause 8.5.3.3, and of
any direct loss and/or damage caused to the Employer and for which the
Contractor is liable, whether arising as a result of the termination or otherwise:

8.7.6.2 the amount of payments made to the Contracter; and

[50] Clause 8.7.2.3 may not be effectual in cases of Contractor's insolvency.
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expiry of that 14 day period by a further notice to the Employer terminate the Contractor's
employment under this Contract,

8.9.4 If the Contractor for any reason does not give the further notice referred to in clause 8.9.3,
but (whether previously repeated or not):

8.9.4.1  the Employer repeats a specified default: or

8.9.4.2  a specified suspension event is repeated for any period, such that the regular
progress of the Works is or is likely to be materially affected thereby,

then, upon or within a reasonabie time after such repetition, the Contractor may by notice
to the Employer terminate the Contractor's employment under this Contract.

8.10 Insolvency of Employer
8.10.1 If the Employer is Insolvent, the Contractor may by notice to the Employer terminate the
Contractor's employment under this Contract;
8.10.2 the Employer shall immediately notify the Contractor if it makes any proposal, gives notice
of any meeting or becomes the subject of any proceedings or appointment relating to any
of the matters referred to in clause 8.1;
8.10.3 as from the date the Employer becomes Insolvent, the Contractor's obligations under
Article 1 and these Conditions to carry out and complete the Works shall be suspended.
Termination by either Party and regulation 73(1)(a) of the PC
Regulations
8.11 Termination by either Party and regulation 73(1)(a) of the PC Regulations
8.11.1 If, before practical comipletion of the Works, the carrying out of the whole or substantially
the whole of the uncompleted Works is suspended for the relevant continuous period of the
length stated in the Contract Particulars by reason of one or more of the following events:
8.11.1.1  force majeure:
8.11.1.2  Employer's instructions under clause 2.13, 3.9 or 3.10 issued as a result of the
negligence or default of any Statutory Provider:
8.11.1.3 loss or damage to the Works occasioned by any risk covered by the Works
Insurance Policy or by an Excepted Risk;
8.11.1.4 civil commotion or the use or threat of terrorism and/or the activities of the
relevant authorities in dealing with such event or threat;
8.11.1.5 an epidemic:
8.11.1.5.1 first occurring after the Base Date which affects the execution of the
Works: or
8.11.1.5.2 first occurring before the Base Date whose effects change after the
Base Date and any such change affects the execution of the Works
by limiting the availability or use of labour or the availability of persons engaged
in providing services for the Works where such labour and/or persons are
necessary for the proper carrying out of the Works, or preventing the Contractor
from, or delaying the Contractor in, securing such goods or materials or such
services as are necessary for the proper carrying out of the Works:
8.11.1.6 the occurrence after the Base Date of any of the following which affects the
execution of the Works:
8.11.1.6.1 the passing into law of any statute, statutory instrument or other
subordinate legislation, regulation or bye-law, whether to make a new
law or change or repeal an existing law;
8.11.1.6.2 the exercise of any statutory power, except to the extent caused or
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8.13

(whether ascertained before or after the date of termination);
8.12.5.3 the reasonable cost of removal under clause 8.12.2;

8.12.5.4 the cost of materials or goods (including Site Materials) properly ordered for the
Works for which the Contractor then has paid or is legally bound to pay,

8.12.5.5 (only where the Contractor's employment is terminated either under clause 8.9
or 8.10, or under clause 8.11.1.3 if the loss or damage to the Works was caused
by the negligence or default of the Employer or any Employer's Person) any
direct loss and/or damage caused to the Contractor by the termination,

less amounts previously paid to the Contractor under this Contract, but without deduction of
any Retention (the Termination Payment). Payment by the Employer for any such
materials and goods as are referred to in clause 8.12.5.4 shall be subject to those materials
and goods thereupon becoming the Employer's property.

Termination Payment — final date, notices and amount

Termination Payment — final date, notices and amount

8.13.1

8.13.2

8.13.3

8.13.4

8.13.5

8.13.6

8.13.7

Amended from published version.

Comparison must be provided.

Subject to clause 8.13.5, the final date for payment of the Termination Payment shall be 14
days from its due date, as fixed in accordance with clause 8.7.5, 8.8.2 or 8.12.4.

Not later than 5 days after the due date for the Termination Payment the Employer shall
give a notice to the Contractor, stating the sum that it considers to be or have been due at
the due date, calculated in accordance with clause 8.7.8, 8.8.3 or 8.12.5, and the basis on
which that sum has been calculated (the 'Employer's Termination Payment Notice'). Such
notice shall show the difference or amount referred to in clause 8.7.6, 8.8.3 or 8.12.5 as a
balance due to the Contractor from the Employer or vice versa.

If the Party by which the Termination Payment is stated to be payable (‘the payer') intends
to pay less than the stated balance, it shall not later than 5 days before the final date for
payment give the other Party a Pay Less Notice in accordance with clause 4.10.1.

Where a Pay Less Notice is given under clause 8.13.3, the payment to be made on or
before the final date for payment shall not be less than the amount stated in it as due.

If an Employer's Termination Payment Notice is not given in accordance with clause 8.13.2:

8.13.5.1 the Contractor may at any time after the 5 day period referred to in clause 8.13.2
give a notice to the Employer, stating the sum that the Contractor considers to
have become due under clause 8.7.6, 8.8.3 or 8.12.5 at the due date and the
basis on which that sum has been calculated (the 'Contractor's Termination
Payment Notice') and, subject to any Pay Less Notice given under clause
8.13.5.3, the Termination Payment shall be the sum stated as due in the
Contractor's Termination Payment Notice;

8.13.5.2 if the Contractor gives a Contractor's Termination Payment Notice, the final date
for payment of the sum specified in it shall for all purposes be regarded as
postponed by the same number of days as the number of days after expiry of
the 5 day period referred to in clause 8.13.2 that the Contractor's Termination

Payment Notice is given;

8.13.5.3 following the Contractor's Termination Payment Notice the Employer may not
later than 5 days before the final date for payment give a Pay Less Notice in
accordance with clause 4.10.1 and, if it gives such notice, the provisions of

clause 8.13.4 shall correspondingly apply.

If the payer fails to pay the Termination Payment, or any part of it, by the final date for its
payment, the payer shall, in addition to any unpaid amount that should properly have been
paid, pay the other Party simple interest on that amount at the Interest Rate for the period
from the final date for payment until payment is made. Acceptance of a payment of any
such interest shall not in any circumstances be construed as a waiver of any right to proper
payment of the principal amount due. Any such unpaid amount and any interest under this
clause 8.13.6 shall be recoverable as a debt.

In relation to the requirements in this clause 8.13 for the giving of Employer's Termination
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Section 9 Settlement of Disputes
Notification and negotiation of disputes
9.1 Notification and negotiation of disputes
With a view to avoidance or early resolution of disputes or differences (subject to Article 8), each Party
shall promptly notify the other of any matter that appears likely to give rise to a dispute or difference.
The senior executives nominated in the Contract Particulars (or if either is not available, a colleague
of similar standing) shall meet as soon as practicable for direct, good faith negotiations to resolve the
matter.
Mediation
9.2 Mediation
Subject to Article 8, if 5 dispute or difference arises under this Contract which cannot be resolved by
direct negotiations, each Party shall give serious consideration to any request by the other to refer the
matter to mediation. 1
Adjudication
9.3 Adjudication
If a dispute or difference arises under this Contract which either Party wishes to refer to adjudication,
the Scheme shall apply, subject to the following:
9.3.1 for the purposes of the Scheme the Adjudicator shall be the person (if any) and the
nominating body shall be that stated in the Contract Particulars;
9.3.2 where the dispute or difference is or includes a dispute or difference relating to clause
3.13.3 and as to whether an instruction issued thereunder is reasonable in all the
circumstances:
9.3.2.1  the Adjudicator to decide such dispute or difference shall (where practicable) be
an individual with appropriate expertise and experience in the specialist area or
discipline relevant to the instruction or issue in dispute:
9.3.2.2  if the Adjudicator does not have the appropriate expertise and experience, the
Adjudicator shall appoint an independent expert with such expertise and
experience to advise and report in writing on whether or not the instruction under
clause 3.13.3 is reasonable in ali the circumstances.
Arbitration
9.4 Not applicable
9.5 Not applicable
9.6 Not applicable
9.7 Not applicable
9.8 Not applicable
9.9 Not applicable

[51] Seethe Design and Build Contract Guide.
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giving rise to a Change; and
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neither compliance with the design submission procedure in this Schedule nor with the
Employer's comments shall diminish the Contractor's obligations to ensure that the
Contractor's Design Documents and Works are in accordance with this Contract.
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1.5

1.6

Valuation

2.1

22

243

2.4

2.5

Amended from published version.
Comparison must be provided.

there has been a material breach of paragraph 1.3; and

1.4.3 the Contractor shall account to the Employer for such proportion of any amount
that it recavers, or with reasonable diligence could have recovered, from the
Named Sub-Contractor in respect of the termination, as may properly and fairly
be regarded as due to the Employer to offset the cost to it of the Change.

The Contractor shall include in any Named Sub-Contract a condition stating that the
Named Sub-Contractor, having had notice of the terms in this Supplemental Provision 1
undertakes not to contend, whether in proceedings or otherwise, that the Contractor has
suffered or incurred no loss and/or expense or that its liability to the Contractor should bein
any way reduced or extinguished by reason of this Supplemental Provision 1 and in

The Contractor's responsibility for carrying out and completing the Works in all respects in
accordance with clauses 2.1.1 to 2.1.4 shall not be affected in any manner by the naming
of any person for any wark in accordance with this Supplemental Provision 1 or by any of
the events that it refers to.

of Changes ~ Contractor's estimates

Section 5 (Changes). clauses 2.23 to 2.26 (Adjustment of Completion Date) and clauses
4.19 to 4.23 (Loss and Expense) shall have effect as modified by the provisions of
paragraphs 2.2 to 2.6.

Where compliance with instructions of the Employer under clause 3.9 will in the opinion of
the Contractor or of the Employer entail a Valuation under clause 5.2 and/or the making of

221 the Employer with the instructions or within 14 days thereafter states in writing
that such estimates are not required; or

222 the Contractor within 10 days of receipt of the instructions raises for itself or on
behalf of any sub-contractor reasonable objection to the provision of all or any of
such estimates.

The estimates required under paragraph 2.2 shall be in substitution for any Valuation under
clause 5.2 and/or any ascertainment under clause 4.20 and shall comprise:

2.3.1 the value of the adjustment to the Contract Sum, supported by all necessary
calculations by reference to the values in the Contract Sum Analysis;

232 the additional resources (if any) required to comply with the instructions;

2.3.3 a method statement for compliance with the instructions;

234 the length of any extension of time required and the resultant change in the

Completion Date: and

235 the amount of any direct loss and/or expense, not included in any other
estimate, which results from the regular progress of the Works or any part of
them being materially affected by compliance with the instructions under clause
3.9.

Upon submission of the estimates required under paragraph 2.2 the Employer and
Contractor shall take all reasonable steps to agree those estimates and upon such
agreement those estimates shall be binding on the Employer and Contractor.

If within 10 days of receipt of the Contractor's estimates the Contractor ang Employer
cannot agree on all or any of the matters therein the Employer:

2.5.1 may instruct compliance with the instruction and this Supplemental Provision 2
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charges in respect of such direct loss and/or expense which have been suffered or incurred
by the Contractor prior to the date of issue of the Final Statement or Employer's Final

Statement.

Part 2

Supplemental Provisions 4 to 7 apply unless otherwise stated in the Contract Particulars.
Supplemental Provision 8 applies where the Employer is a Local or Public Authority or other body of
the type mentioned in that provision; Supplemental Provision 9 applies where the Employer is a Local
or Public Authority and this Contract is subject to the PC Regulations.

Acceleration Quotation

4.1
4.1.1

412

413

4.1.4

4.2
4.2.1

4.2.2

4.2.3

If the Employer wishes to investigate the possibility of achieving practical
completion before the Completion Date for the Works or a Section it shall invite
proposals from the Contractor in that regard (an 'Acceleration Quotation'). The
Contractor on receiving such an invitation shall either:

4.1.1.1  provide an Acceleration Quotation accordingly, identifying the time
that can be saved, the amount of the adjustment to the Contract Sum
(inclusive of such amounts as are referred to in paragraph 4.1.2) and
any other conditions attached; or

41.1.2  explain why it would be impracticable to achieve practical completion
earlier than the Completion Date.

The adjustment to the Contract Sum to be specified under paragraph 4.1.1.1
shall include the amount to be paid in respect of any direct loss and/or expense
that is not included in any other Confirmed Acceptance or in any ascertainment
under clause 4.20 together with a fair and reasonable amount in respect of the

cost of preparing the quotation.
The Employer may on or before receipt of the quotation seek revised proposals.

Without affecting its obligations under clauses 2.1.1 to 2.1.4 and 2.3, the
Contractor shall be under no obligation to accelerate, or take any steps for that
purpose, until it receives a Confirmed Acceptance of its Acceleration Quotation

under paragraph 4.3.

Unless otherwise agreed, the Acceleration Quotation shall be submitted in
compliance with the invitation not later than 21 days from the later of:

4.2.1.1  the date of receipt of the invitation; or

4.2.1.2  the date of receipt by the Contractor of information sufficient to enable
it to prepare the gquotation.

The quotation shall remain open for acceptance by the Employer for not less
than 7 days from its receipt.

The Parties may agree to increase or reduce any of the periods referred to in
this Supplemental Provision 4; confirmation of such agreement shall be notified
to the Contractor by or on behalf of the Employer.

4.3 If the Employer wishes to accept an Acceleration Quotation, it shall within the period for
acceptance confirm such acceptance by an instruction to the Contractor (a 'Confirmed

Acceptance') stating:

4.3.1

432

Amended from published version.

Comparison must be provided.

the adjustment of the Contract Sum (including any amounts referred to in
paragraph 4.1.2) to be made for complying with the instruction;

the adjustment to the time required by the Contractor for completion of the
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Performance Indicators and monitoring

7

7.1 The Employer shall monitor and assess the Contractor's performance by reference to any
performance indicators stated or identified in the Contract Documents.

7.2 The Contractor shall provide to the Employer all information that the Employer may
reasonably require to monitor and assess the Contractor's performance against the targets
for those performance indicators.

7.3 Where the Employer considers that a target for any of those performance indicators may
not be met, it may inform the Contractor and the Contractor shall submit its proposals for
improving its performance against that target to the Employer.

Transparency

8 Where the Employer is a Local or Public Authority or other body to which the pravisions of the

Freedom of Information Act 2000 (FOIAY apply, the Parties acknowledge that, except for any

information which is exem pt from disclosure in accordance with the provisions of FOIA, the content of

this Contract is not confidential. The Employer shall be responsible for determining in its absolute
discretion whether any of the content of this Contract is exempt from disclosure in accordance with
the provisions of FQIA. Notwithstanding clause 2.7.4 or any other term of this Contract:

8.1 the Contractor hereby consents to the Employer publishing any amendments to the
standard form JCT contract in their entirety, including changes to the standard form agreed
from time to time, but in each case with any information which is exempt from disclosure in
accordance with the provisions of FOIA redacted;

8.2 the Employer shall promptly inform the Contractor of any request for disclosure that it
receives in relation to this Contract.

The Public Contracts Regulations 2015

9 Where the Employer is a Local or Public Authority and this Contract is subject to the PC

Regulations®2:

9.1 where regulation 113 of the PC Regulations applies to this Contract, the Contractor shall
include in any sub-contract it enters into suitable provisions to impose the requirements of
regulation 113(2)(c)(i) and (ii);

9.2 the Contractor shall include in any sub-contract it enters into provisions requiring the sub-
contractor:
9.2.1 to supply and notify to the Contractor the information required (as applicable)
under regulations 71(3), 71(4) and 71(5) of the PC Regulations; and
922 to include in any sub-subcontract the sub-contractor in turn enters into
provisions to the same effect as required under paragraph 9.2.1 of Supplemental
Provision 9;
9.3
9.3.1 the Contractor shall include in any sub-contract it enters into provisions that shall

entitle the Contractor to terminate the sub-contractor's employment where there
are grounds for excluding the sub-contractor under regulation 57:

9.3.2 in the event the Employer requires the Contractor to terminate a sub-contractor's
employment pursuant to regulation 71(9) the Contractor shall take the

[52] An explanatory summary of those provisions in the PG Regulations that are reflected in this Contract is contained in the Design and Build
Contract Guide. Provisions relating fo the PC Regulations are also set out in section 8 (Termination) of this Contract. The JCT Design and
Build Sub-Centract (DBSub) meets the requirements of Supplemental Provision 9.

Amended from published version. 80 of 92 © The Joint Contracts Tribunal Limited 2024
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Insurance Option B

(New Buildings — All Risks Insurance of the Works by the Employer)

Not applicable
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Schedule 4 Code of Practice

(Clause 3.13.3)

The purpose of the Code is to assist in the fair and reasonable operation of the requirements of
clause 3.13.3.

The Employer and the Contractor should endeavour to agree the amount and method of opening up
or testing, but in any case, in issuing its instructions pursuant to that clause, the Employer is required
to consider the following criteria:

1

10

1
12

13

14
15

Amended from published version.
Comparison must be provided.

the need in the event of non-compliance to demonstrate at no cost to the Employer either that it is
unique and not likely to occur in similar elements of the Works or alternatively, the extent of any
similar non-compliance in the Works already constructed or still to be constructed;

the need to discover whether any non-compliance in a primary structural element is a failure of
warkmanship and/or materials such that rigorous testing of similar elements must take place; or,
where the non-compliance is in a less significant element, whether it is such as is to be
statistically expected and can simply be repairéd; or whether the non-compliance indicates an
inherent weakness such as can only be found by selective testing, the extent of which must
depend upon the importance of any detail concerned;

the significance of the non-compliance, having regard to the nature of the work in which it has
occurred;

the consequence of any simitar non-compliance on the safety of the building, its effect on users,
adjoining property, the public, and compliance with any Statutory Requirements;

the level and standard of supervision and control of the Works by the Contractor;

the relevant records of the Contractor and, where relevant, those of any sub-contractor, whether
resulting from the supervision and control referred to in paragraph 5 or otherwise;

any Codes of Practice or similar advice issued by a responsible body which are applicable to the
non-compliant work, materials or goods;

any failure by the Contractor to carry out, or to secure the carrying out of, any tests specified in
the Employer's Requirements or Contractor's Proposals or in an instruction of the Employer;

the reason for the non-compliance, when this has been established:;

any technical advice that the Contractor has obtained in respect of the non-compliant work,
materials or goods;

current recognised testing procedures;

the practicability of progressive testing in establishing whether any similar non-compliance is
reasonably likely;

if alternative testing methods are available, the time required for and the consequential costs of
such alternative testing methods;

any proposals of the Contractor; and

any other relevant matters.
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4 The Purchaser or Tenant, insofar as it is the purchaser or tenant of any part(s) of the site, and subject
to the Contractor having been paid all sums due and payable under this Contract, shall in respect of
such parts have rights and licences in relation to the Contractor's Design Documents in the same
terms as those conferred on the Employer by clause 2.38, but subject to similar conditions, limitations
and exclusions as apply thereunder to the Employer.

5 Where this Contract requires the Contractor to take out and maintain Professional Indemnity
insurance, the Contractor warrants that it has and shall maintain that insurance in the amount, on the
terms and for the period referred to in clause 6.15 and its related Contract Particulars®®. The
Contractor shall immediately give written notice to the Purchaser or Tenant if such insurance ceases
to be available at commercially reasonable rates or terms in order that the Contractor and the
Purchaser or Tenant can discuss the means of best protecting their respective positions in the
absence of such insurance. As and when reasonably requested to do so by the Purchaser or Tenant,
the Contractor shall produce for inspection documentary evidence that its Professional Indemnity

insurance is being maintained.

6 P&T Rights may be assigned without the Contractor's consent by a Purchaser or Tenant, by way of
absolute legal assignment, to another person (P1) taking an assignment of the Purchaser's or
Tenant's interest in the Works and by P1, by way of absolute legal assignment, to another person (P2)
taking an assignment of P1's interest in the Works. In such cases the assignment shall only be
effective upon written notice of it being given to the Contractor. No further or other assignment of a
Purchaser's or Tenant's rights under this Schedule will be permitted and in particular P2 shall not be

entitled to assign these rights.

7 Any notice to be given by the Purchaser or Tenant to the Contractor or by the Contractor to the
Purchaser or Tenant shall be duly given if.

7.1 delivered by hand or sent by Signed For 1st class or Special Delivery Guaranteed post (or
any method of posting as has replaced either method and is then current) to the recipient at
such address as it may from time to time notify to the sender or (if no such address is then
current) its last known principal business address or (where a body corporate) its registered
or principal office and, where sent by post in that manner, it shall be deemed to have been
received on the second Business Day after the date of posting; or

7.2 (where an email address has been stated for the Purchaser or Tenant (as the case may be)
in the Employer's notice under clause 7.7.1 and for the Contractor in the Contract
Particulars against clause 1.7.3) sent by email to the recipient's email address as there
stated, or to such other email address as the recipient may from time to time notify to the
sender, and shall be deemed to have been received on the next Business Day after the day

on which it was sent.

8 No action or proceedings for any breach of P&T Rights shall be commenced against the Contractor
after the expiry of the relevant period from the date of practical completion of the Works. Where there
are Sections, no such action or proceedings shall be commenced against the Contractor in respect of
any Section after the expiry of the relevant period from the date of practical completion of such
Section. For the purposes of this paragraph, the relevant period shall be:

8.1 where this Contract is executed under hand, 6 years; and
8.2 where this Contract is executed as a deed, 12 years.
9 For the avoidance of doubt, the Contractor shall have no liability to the Purchaser or Tenant under this

Schedule for delay in completion of the Works.

10 This Schedule shall be governed by and construed in accordance with the law of England and the
English courts shall have jurisdiction over any dispute or difference between the Contractor and any
Purchaser or Tenant which arises out of or in connection with the P&T Rights of that Purchaser or

Tenant.

Part 2: Third Party Rights for a Funder

('Funder Rights’)

1 The Contractor warrants that it has complied and will continue to comply with this Contract. In the
event of any breach of this warranty:

[56]1 For Contractors which do not carry Professional Indemnity insurance, see the Design and Build Contract Guide.
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10

11

12

before the lapse of 14 days from receipt by the Funder of the notice by the Contractor
which the Contractor is required to give under paragraph 6.1.2 or 6.2.

6.4 The Funder may, not later than the expiry of the period referred to in paragraph 6.3, require

relieve the Contractor of any liability it may have to the Employer for any breach by the

Contractor of this Contract.

The rights contained in this Schedule may be assigned without the Contractor's consent by the
Funder, by way of absolute legal assignment, to another person (P1) providing finance or re-finance in
connection with the carrying out of the Works and by P1, by way of absolute legal assignment, to
another person (P2) providing finance or re-finance in connection with the carrying out of the Works,
In such cases the assignment shall only be effective upon written notice of jt being given to the
Contractor. No further or other assignment of Funder Rights will be permitted and in particular P2 shall
not be entitled to assign these rights.

Any notice to be given by the Contractor to the Funder or by the Funder to the Contractor shall be
duly given if

11.1 delivered by hand or sent by Signed For 1st class or Special Delivery Guaranteed post (or

or principal office and, where sent by post in that manner, it shall be deemed to have been
received on the second Business Day after the date of posting; or

11.2 (where an email address has been Stated for the Funder in the Employer's notice under
clause 7.8.1 and for the Contractor in the Contract Particulars against clause 1.7.3) sent by
email to the recipient's email address as there stated, or to such other email address as the
recipient may from time fo time notify to the sender, and shall be deemed to have been
received on the next Business Day after the day on which it was sent.

No action or proceedings for any breach of the rights contained in this Schedule shall be commenced
against the Contractor after the expiry of the relevant period from the date of practical completion of
the Works. Where there are Sections, no such action or proceedings shall be commenced against the
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Schedule 6 Forms of Bonds

(Clauses 4.6, 4.15 and 4.17)
(Agreed between the JCT and the British Bankers' Association®®?)

Part 1: Advance Payment Bond™®

Not applicable

[571 The British Bankers' Association has been merged into UK Finance.

[58] Not applicable where the Employer is a Local Authority or other public sector body.
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Part 3: Retention Bond!"

Not applicable

[59] Not applicabie where the Employer is a Local Authority or other public sector body.
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