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THISAGREEMENT ismade on 2025
BETWEEN:

D THORPE PARK DEVELOPMENTS LIMITED (company number 04141504) whose
registered office is at Europa House, 20 Esplanade, Scarborough, North Y orkshire YO11 2AQ
(the Developer)

(2 SCARBOROUGH GROUP INTERNATIONAL LIMITED (company number SC319817)
whose registered officeis at care of Pinsent Masons LLP, 13 Queens Road, Aberdeen, Scotland
AB15 4YL (the Guarantor)

3 SECRETARY OF STATE FOR EDUCATION of Sanctuary Buildings, Great Smith Street,
London SW1P 3BT (the Owner)

1 INTERPRETATION
In this Agreement where the context allowsiit:
11 The following words and expressions mean:

Abandonment: a cessation by the Developer for a continuous period of not less than 3
months of all materia activity relating to the Development other than by reason of a

Delay Event or otherwise without good reason;

Access Date: the date on which the Employer's Agent notifies the Owner that the
Devel opment Works have been sufficiently completed so that the Owner may access the
Property for the purpose of carrying out the Owner Works provided that no notification
will be given until the following conditions are satisfied:

1.1.1 the Owner is able to have reasonable access to and from the Property and the
Development;

1.1.2 the Owner is able to proceed with the Owner Works without any material

interruption or delay to or by reason of any of the Development Works;

Adequate Procedures. adequate procedures as referred to in section 7(2) of the Bribery
Act 2010 and described in guidance issued by the Secretary of State under section 9 of
the Bribery Act 2010
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Anticipated Floor Area: aFloor Areaof 91,299 squarefeet or such other area asreflects
the anticipated Floor Area of the buildings at the Property following the outcome of the
design process undertaken pursuant to Schedule 3 to the Purchase Agreement or as

otherwise may be agreed between the parties in writing;

Architect: AHR Architects Limited (company number 04347086) of 5" Floor, 55
Princess Street, Manchester M2 4EW and/or any other reputable and competent architect
for the time being appointed by the Developer or the Building Contractor in relation to
the Building Contract and/or the Development in accordance with the Purchase

Agreement and/or Schedule 1,

Building Contract: the building contract or contracts for the carrying out of the
Development entered into pursuant to the Purchase Agreement and/or to be entered into

in accordance with Schedule 1;

Building Contractor: the contractor with whom the Developer has entered into a
Building Contract under the terms of the Purchase Agreement or any other reputable and
competent building contractor for the time being employed by the Developer under the
Building Contract in accordance with Schedule 1 or the Purchase Agreement, if
applicable;

CDM Principal Designer: M A Cost Consulting Limited (company number 6901841)
of Bell House, Seebeck Place, Knowhill, Milton Keynes MK5 and/or any other reputable
and competent principal designer (for CDM and building regulations purposes) for the
time being appointed by the Developer in relation to the Building Contract and/or the
Development in accordance with the Purchase Agreement and/or Schedule 1,

CDM 2015: the Construction (Design and Management) Regulations 2015 and any other
regulations of asimilar nature in force at any relevant time;

Certificate of Making Good Defects: the certificate or statement to be issued under and
in accordance with the Building Contract that all defects in the Development have been

made good;

Certificate of Practical Completion: the certificate or statement of practical completion
to be issued by the Employer's Agent in accordance with the Building Contract on
completion of the whole of the Development and Practical Completion is construed

accordingly;
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CIS: the Congtruction Industry Scheme under the provisions of the Finance Act 2004,
Part 3, Chapter 3;

Civil & Structural Engineer and Ground Consultant: Buro Happold Limited
(company number 2049511) of Camden Mill, Lower Bristol Road, Bath BA2 3DQ
and/or any other reputable and competent civil & structural engineer and ground
consultant for the time being appointed by the Developer or the Building Contractor in
relation to the Building Contract and/or the Devel opment in accordance with the Purchase

Agreement and/or Schedule 1,
Code of Measuring Practice: IPMS 2(Gross Interna Area) 2™ Edition;

Construction Long Stop Date: |JJjjjii] &fter the Unconditional Date but extended by
the aggregate period of any delay attributable to a Delay Event;

Cut Off Date: the date on which the Certificate of Making Good Defects isissued;

Date of Practical Completion: the date of practical completion of the Development as
stated by the Certificate of Practical Completion;

Defects Liability Period: the defects liability or rectification period in the Building

Contract;
Delay Event: any of the following:

1.1.1 events for which an extension of time is properly granted under the Building
Contract but excluding those events which are due to the default of the Devel oper
or any person within the Developer's control or for whom the Developer is

responsible;
1.1.2 Force Mgjeure;
1.1.3 any Owner Delay Event;

Developer's Salicitors: CMS Cameron McKenna Nabarro Olswang LLP of 1 The
Avenue, Manchester M3 3AP (ref: AUJU/211968.00001);

Development or Development Works: the proposed construction on the Property of asixth
form college for which a Satisfactory Planning Permission has been granted pursuant to the

Purchase Agreement;
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Development Cogts: al costs and expenses incurred by the Devel oper in connection with
the undertaking of the Development and/or in achieving the Development (including any
irrecoverable VAT) and/or complying with its obligations in this Agreement and without
any deduction from this being made in respect of sums which the Developer isto retain as
againgt the payments due to the Building Contractor under the Building Contract which will

be dedlt with in accordance with clause 7 including:

Provided that:

(@ costs and expenses incurred by the Developer pursuant to the
Appointments with the Professional Team such shall not (in the
aggregate and when also aggregated with payments made by the Owner
to the Developer which represented Landlord's Costs as defined in the
Agreement for Lease which were aso referable to costs and expenses
incurred pursuant to the Appointments with the Professional Team)

exceed an amount equel [
T —

Employer's Agent: Burley Wilson Fish, Windsor House, 5 St Andrew’s Court, Leeds LS3
1JY and/or any other reputable and competent employer's agent for the time being
appointed by the Developer in relation to the Building Contract and/or the Devel opment;

Encumbrances. the matters contained, mentioned or referred to in the property and/or
charges registers to title number WY K 624551 as shown in official copies dated 9 April
2025 and timed at 10:17:55 and those in the Springs Transfer in so far asthey relateto the

Property;
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Event of Insolvency:

Where the entity concerned is a corporation:

111

112

113

114

115

116

117

118

thetaking of any step in connection with any voluntary arrangement or any other

compromise or arrangement for the benefit of any of its creditors;
the making of an administration order in relation to it;

the appointment of areceiver or manager or an administrative receiver inrelation

to any of its property or income;

the commencement of avoluntary winding-up in relation to it except awinding-
up for the purpose of amalgamation or reconstruction of a solvent company in
respect of which a statutory declaration of solvency has been filed with the

Registrar of Companies;

the making of awinding-up order inrdation to it;
it being struck-off the Register of Companies;

it otherwise ceasing to exist; or

the occurrence at any time of any event or eventsin relation to such company or
corporation in aterritory outside the United Kingdom where at such time such
company or corporation has its centre of main interests being an event or events
which under the law of that territory at such time have a similar effect as one or
more of any of the events previoudy described in this definition if such event or
events so previously described had occurred in the United Kingdom and such
company or corporation had had its centre of main interests in the United
Kingdom;

and the paragraphs above shall apply to a partnership (as defined in the Partnership Act
1980), a limited partnership (as defined in the Limited Partnership Act 1907) and a
limited liability partnership (as defined in the Limited Liability Partnership Act 2000)
subject to the modifications referred to in the Insolvent Partnerships Order 1994 and the
Limited Liability Partnership Regulations 2001, as appropriate; and

Where the entity concerned is an individual:
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1.1.9 thetaking of any step in connection with any voluntary arrangement or any other

compromise or arrangement for the benefit of any of his creditors;
1.1.10 the making of a bankruptcy order against him or;

1.1.11 the making of areceivership order against him or the appointment of areceiver
under the Mental Health Act 1983;

Final Paymen: I

Final Payment Date; the date that is 5 Working Days after the Date of Practica
Completion;

First Measur e Date: the first date that it is reasonably practicable to measure the floor

dlabs of the ground floor;

Floor Area: the GIA of the building at the Property calculated in accordance with the
Code of Measuring Practice but disregarding the effect on floor area of any Owner

Variations;
Force Majeure: any one or more of the following:-

111 fire, storm or other exceptionally adverse weather conditions, war, hogtilities,
rebellion, insurrection, military or usurped power or civil war, labour lockouts,
strikes or other industria disputes (other than a strike or industrial dispute solely
at the Property from a person engaged by the Developer), riot, terrorist action,

commotion, disorder;
1.1.2  decree of government;

1.1.3 any of the following if and insofar as they are caused by or result from any
epidemic or pandemic and/or public health measures implemented in relation to
such epidemic or pandemic and they directly or indirectly affect the execution
of the Devel opment:

@ shortage of labour or supervision or the inability of labour or supervision

to work at the Property or to work effectively or efficiently;

(b) inability of the Contractor to obtain or any delay in obtaining materials
and/or goods for the Development either at al or in the required
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guantities and/or at the time or times necessary in order not to delay the

progress of the Devel opment;

(©) closure of the site or the prevention or restriction of access to the site or
any part of the site or restrictions on its use or any restriction on the
number of persons who can be present at or the distancing of persons at

the site

1.14 any other act, omission, regulations, imposition, decree or practice arising as a

result which has any impact on the progress of the Devel opment;

1.15 anEvent of Insolvency in relation to the Building Contractor or any member of

the Professional Team;

GIA: the aggregate gross internal area in square feet calculated in accordance with the
Code of Measuring Practice;

Group Company: a company within the same group of companies determined by
reference to the section 42 of the Landlord and Tenant Act 1954;

Insured Risks: fire, lightning, explosion, storm, and flood, escape of water from any
water tank, apparatus or pipes, earthquake, aircraft and other aerial devices or articles
dropped therefrom, riot and civil commotion and terrorism to the extent that they are
reasonably available in the United Kingdom insurance market on reasonable terms and
excluding any risksthat the insurer refuses to cover from time to time;

Interest Rate: |l 2oove the base rate from time to time of Lloyds Bank PLC
or if such rate shall ceaseto be published the Law Society'sinterest rate fromtimeto time

inforce;

LADs Date: the date that i s ||| G < bt extended by the
aggregate period of any delay attributable to any Delay Event;
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Lower Floor Area Tolerance: being[Jjjjof the Anticipated Floor Ares;

M easurement Surveyor: the party jointly appointed as such by the Developer and the
Owner for the purposes of measuring the Development in accordance with paragraph 15
of Schedule 2 and who is nominated by the Developer and approved by the Owner, such
approval not to be unreasonably withheld or delayed;

Mechanical and Electrical Engineer: Buro Happold Limited (company number
2049511) of Camden Mill, Lower Bristol Road, Bath BA2 3DQ and/or any other
reputable and competent mechanical and electrical engineer for the time being appointed
by the Developer or the Building Contractor in relation to the Building Contract and/or

the Development in accordance with the Purchase Agreement and/or Schedule 1;
Owner Delay Event: any delay to the delivery of the Development by reason of:

1.1.1 any act or omission or any default or breach of this Agreement by the Owner or

any person under their control or for whom they are responsible;
1.1.2 theimplementation of an Owner Variation;

1.1.3 any testscarried out pursuant to paragraph 5.2 of Schedule 2 unless a default by
the Developer is discovered as aresult of those tests;

1.1.4 any valid suspension of the Development Works by the Developer pursuant to
paragraph 2.6 of Schedule 4;

1.15 any unreasonable delay in the supply of information and/or decisions and/or
information by the Owner or any failure of the Owner in complying with any of
its obligations in this Agreement and/or in any of the actions of the Owner's
Representative or anyone under the Owner's control;

1.1.6 the Owner not giving any consent or approval under this Agreement within a

period of:

(& 2 Working Days where consent is sought for subgtitution of materials

pursuant to paragraph 6.2 of Schedule 2;

(b) 10 Working Days in other circumstances where it is either required to

give that consent or approval or not giving it would be unreasonable;
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(c) toany request for a variation pursuant to paragraph 6.1 of Schedule 2

whether or not reasonable;

1.1.7 any determination process pursuant to clause 16 where the determination finds

wholly or substantially in favour of the Devel oper;

and in the event of adispute asto whether amatter isan Owner Delay Event or the period
of any Owner Delay Event either party may at any time refer the matter for determination

in accordance with clause 16 in which event clause 16.3.7 will apply

Owner's Representative: ||| GGG o such other surveyor or

individual as the Owner may appoint from time to time and notify in writing to the

Developer;

Owner's Solicitors: DAC Beachcroft LLP, Bank House East, Pilgrim Street, Newcastle
upon Tyne, NE1 6QF (ref: LOC543-2395372);

Owner Variation: any Variation made in accordance with paragraph 7 of Schedule 2;

Owner Works: the ingalation of fixtures, fittings and equipment including but not
limited to an ICT and CCTV systems,

Plansand Specifications: the agreed plans and specifications (including any addendum)
of the Development, initially as annexed to this Agreement as Annex 4 updated, amended
and supplemented as agreed between the Developer and the Owner under the Purchase
Agreement, with those updates, amendments and supplements made pursuant to the
Purchase Agreement to take precedence over those annexed to this Agreement. For the
avoidance of doubt, the specification forming part of the Plans and Specifications
includesthe detail ed exchange information requirementsrelevant to RIBA design stages;

Practical Completion Pre-Conditions: the conditions listed in Schedule 3;

Primary Sub-Contractor: any sub-contractor engaged by the Building Contractor in

relation to the following elements of the Devel opment:
111 piling/ sub structure

1.1.2 ground remediation

1.1.3 structura steel frame

1.14 concrete worksincluding core and floors
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115 cladding

116 lifts

1.1.7 M and E including security and fire precautions
1.1.8 windows;

Product Guarantee: each product guarantee or product warranty in respect of the
Development listed in and to be provided in accordance with paragraph 6.2 of Schedule
1

Professional Team: the Architect, the Employer's Agent, the Quantity Surveyor, the
Mechanical and Electrical Engineer, the Civil & Structural Engineer and the CDM
Principal Designer;

Professional Team Appointment: the deeds of appointment of the Professional Team
to be entered into pursuant to and in accordance with the Purchase Agreement and/or
Schedule 1;

Prohibited M aterials; materials which:

1.1.1 are not in accordance with British Standards and Codes of Practice and/or any

other regulations current at the date of specification or use;

1.1.2 are generally known (or which ought to be known) at the time of specification
or use to be deleterious to health and safety and/or to the integrity of buildings
or other structures or plant or machinery and/or to the durability of buildings
and/or other structures and/or finishes and/or plant and machinery in the
particular circumstances in which they are used or specified for use or which
contravene the recommendations of the British Council for Offices publication
Good Practice in the Selection of Construction Materials (2011) and/or are not
in accordance with good building practice;

Property: Plot A3 Century Way, Thorpe Park, Leedswhich isthe subject of the Purchase

Aqgreement;

Purchase Agreement: the contract dated the same date as this Agreement for the grant

of a 999 year lease of the Property to the Owner;
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Quantity Surveyor: M A Cost Consulting Limited (company number 6901841) of Bell
House, Seebeck Place, Knowhill, Milton Keynes MK5 and/or any other reputable and
competent quantity surveyor for the time being appointed by the Developer in relation to
the Building Contract and/or the Development in accordance with the Purchase

Agreement and/or Schedule 1,

Requisite Consents: all planning permissions, listed building consents, building
regulation consents or building control approval (including under the Building Act 1984)
and all other statutory and non-statutory consents, approvals, licences or permissions
required from any body or third party to lawfully carry out, retain and use the
Development or (to the extent such damage occurs prior to the Date of Practical

Completion) to reinstate them following damage or destruction;

Second Measure Date: the first date that it is reasonably practicable to measure the
building on the Property based on the structural frame;

Serious Default: any of the following acts or omissions on the part of the Developer:

1.1.1 committing abreach of obligation under this Agreement or the Building Contract
which materialy and adversely affects the delivery of the Development in
accordance with this Agreement;

1.1.2 failureto take out or procure and maintain any insurances that the Developer is
required to under this Agreement;

1.1.3 Abandonment of the Development Works;

Springs Transfer: the transfer of the Springs, Thorpe Park, Leeds dated 4 April 2025
between Thorpe Park Developments Limited (1) The Springs Thorpe Park Limited (2);

Start Date L ongstop: the date that i JJJij after the Unconditional Date but extended
by the aggregate period of any delay attributable to any Delay Event;

Statutory Agreement(s): any agreement or unilateral undertaking in respect of or
affecting the Property under section 106 of the Town and Country Planning Act 1990,
section 33 of the Local Government (Miscellaneous Provisions) Act 1982, section 38
and/or section 278 of the Highways Act 1980, section 111 Local Government Act 1972,
section 104 of the Water Industry Act 1991 or, in each case, any provision to similar
intent, any agreement with any appropriate company, authority or body concerning a

water supply to or drainage from the Property, any agreement with any appropriate
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12

company, authority or body relating to any other servicesto or from the Property, or any
access serving the Property, and any other agreement with any appropriate company,
authority or body which is required or desirable to carry out, retain and use the

Development;

Substantial Commencement: the date on which the Building Contractor takes
possession of the Property under the Building Contract and Substantially Commence or

an equivalent phrase shall be construed accordingly;

Sub-Contracts: the appointments of the Primary Sub-Contractors in the form required
pursuant to Schedule 1;

Target Date: the date that i S|iij after the Unconditional Date but extended by the
aggregate period of any delay attributable to any Delay Event;

Third Measure Date: a date prior to the Date of Practical Completion which is the
earliest reasonably practicable for the purposes of measuring the final as built floor areas

of the relevant areas;

Unconditional Date: the date on which the Developer grants to the Owner a lease of the
Property pursuant to the Purchase Agreement;

Variation: any change, alteration, modification, omisson or addition to the
Development and Varied shall be construed accordingly;

Variation Cost: isdefined in paragraph 7.5 of Schedule 2;

VAT: value added tax chargeable in accordance with the Value Added Tax Act 1994 or
any tax of asimilar nature which may be substituted for or levied in addition to it;

Warranty Deeds:. the collateral warranty deedsto be given in accordance with Schedule
1

Any reference to any statute includes:

121 any amendment, modification, extension or re-enactment of it at any time

(except where expressly stated otherwise)

1.2.2 dlinstruments, orders, plans, regulations, permissions, directions and any other
form of subsidiary legidation at any time made, issued or given under or drawing

validity from any statute.
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13

14

15

16

1.7

18

19

1.10

111

112

Any reference to any form of legal entity includes all other forms of legal entity.

Obligations by more than one person are joint and severa and where any party to this
Agreement is more than one person references to that party are to each person

individually as well asjointly with the others comprising that party.

Any obligation not to do anything constitutes an obligation not to do it, alow it or suffer

it to be done.

includes, including and similar words are used without limitation or qualification to the

subject matter of the relevant provision.

The clause headings in this Agreement are for reference only and are not to be taken into

account in its construction or interpretation.

Unless otherwise indicated, references to clauses, Schedules and Appendices are to
clauses of and Schedules and Appendices to this Agreement and references (unless

otherwise stated) in a Schedul e to paragraph are to a paragraph of that Schedule.
The Schedules and the Appendices form part of this Agreement.
References to the Property and the Development in each case include any part of it.

Indemnify means to indemnify against all actions, claims, demands and proceedings
taken or made against the party receiving theindemnity and all costs, damages, expenses,
liabilities and lossesincurred by the party receiving the indemnity provided that the party
receiving the indemnity shall not allow such actions, claims, demands and proceedings,
costs, damages, expenses, liabilities and losses to continue to accrue where it would be
unreasonablein all the circumstances, including because reasonable steps could be taken
to mitigate the costs, damages, expenses, liahilities and losses.

Where the consent or approva of the Owner is expressed to be required under this
Agreement the response given by Owner will be one where:

1.12.1 the consent or approval regquested is given, with or without conditions;
1.12.2 (wherereasonable and proper) arequest for further information will be made; or

1.12.3 arefusa of such consent or approval, accompanied by reasonable and proper

written reasons.
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113

114

1.15

Where the consent or approval of the Developer is expressed to be required under this

Agreement the response given by the Devel oper will be one where:
1.13.1 the consent or approval requested is given, with or without conditions;
1.13.2 (wherereasonable and proper) arequest for further information will be made; or

1.13.3 arefusa of such consent or approval, accompanied by reasonable and proper

written reasons.

Wherethereisany conflict between the addendum annexed to the Plans and Specification
and any other documents at the Plans and Specification the addendum shall take
precedence.

If this Agreement stipulates that the Owner's Representative is to:
1.15.1 do something or refrain from doing something; or
1.15.2 to do something or refrain from doing something in a particular manner;

then the Owner shall procure that the Owner's Representative does so and if the Owner
failsto do so then if the Devel oper has given written notice to the Owner and the Owner's
Representative specifying the matter in question and the Devel oper's proposed course of
action and neither the Owner nor the Owner's Representative has responded to such
notice with its approval or instruction (as the case may require) within three (3) Working
Days of receipt of the notice, the Developer shall be entitled to proceed in accordance
with its proposal as set out in the notice asif that had the express approval of the Owner's
Representative.

2 CONDITIONALITY

21

2.2

The provisions of clauses 3 (and the associated provisions of Schedule 1), 4 (and the
associated provisions of Schedule 2), 5, 6 (and the associated provisions of Schedule 4),
7, and 8 shall not come into effect until the Unconditional Date.

If the Purchase Agreement is terminated under its terms then this Agreement shall

automatically terminate on the same date.
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THE PROFESSIONAL TEAM, THE BUILDING CONTRACTOR AND THE SUB-

CONTRACTOR

Schedule 1 shall apply in relation to the appointment and retention of the Professional Team, the

Building Contractor and the Primary Sub-Contractors.

DEVELOPMENT OBLIGATIONS

The parties shall comply with their respective obligations in Schedule 2 in relation to the

Devel opment.

LICENCE TO OCCUPY THE PROPERTY

5.1

5.2

5.3

The Owner grantsthe Developer the exclusive licenceto enter and remain on the Property

from the Unconditional Date to carry out the Development and comply with the

Devel oper's obligations under this Agreement.

The licence granted in clause 5.1 authorises entry by the Developer and all of:

521

522

523

the Building Contractor, its sub-contractors and their respective agents and

employees;
the Professional Team; and

any other person properly appointed by the Developer in connection with the
Devel opment

and will allow them to bring onto the Property al vehicles, plant, equipment and

materials required in connection with the Devel opment.

The licences granted by this clause:

531

5.3.2

are granted subject to al rights of any person not a party to this Agreement but
the Owner will not grant any third party any rights which would prevent or
materially restrict the ability of the Developer to comply with its obligations in
this Agreement or interfere with the rights granted in this clause;

do not confer on the Developer or any other person any estate, right, title or
interest in the Property and is granted solely for the purposes of carrying out and
completing the Development and rectifying any defects in accordance with the
terms of this Agreement and otherwise complying with the obligations on the

part of the Developer in this Agreement;
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54

55

5.3.3 aretoterminate on the earlier of:

(@ the date on which the Developer has completed all of its obligations in
this Agreement relating to the undertaking of the Development,
including any obligation relating to the making good of any defectsin

the Devel opment; and
(b) this Agreement terminating in accordance with clause 15.
On the earlier of:
54.1 theDate of Practical Completion; and
5.4.2 thedate onwhichthelicenceinthisclauseisvalidly terminated
the Devel oper will:

5.4.3 vacate the Property and remove from the Property all vehicles, plant, equipment
and materials belonging to the Developer or any other person who is authorised

to enter pursuant to this clause;

54.4 make good all damage to the Property caused in vacating the Property to the

reasonabl e satisfaction of the Owner as soon as reasonably practicable; and

54.5 ensurethat the Property isleft in a safe and secure condition, clean and tidy and
free from rubbish.

Where the Developer enters onto the Property in accordance with this clause after the
Date of Practical Completion it shal (or shall procure that the other parties entering
snall):

55.1 only enter onto parts of the Property as are required in order for the Developer
to comply within its obligations under this Agreement;

5.5.2  only bring onto the Property such equipment, materials, plant and vehiclesasare
properly required;

55.3 sofar as consistent with compliance with its obligations under this Agreement,
comply with the terms of any occupational lease or licence granted to any third
party, the terms of which the Owner has given written notice to the Devel oper

but if the terms of such occupational lease or licence cannot practically be
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complied with by the Developer then it will, to that extent, not have to comply

with the relevant obligations on its part in this Agreement;

5.5.4 only enter on dates and at times agreed with the Tenant acting reasonably and
complying at al times with the Tenant's regulations including but not limited to
safeguarding requirements.

6 PAYMENT FOR THE DEVELOPMENT

6.1

The Owner will pay to the Devel oper:
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THE DEFECTS

7.1

7.2

7.3

The sums to be paid pursuant to Schedule 4 which are attributable to sums to be paid
pursuant to the Building Contract shall be paid gross of any sumsthat are to be deducted
from payments due from the Developer to the Building Contractor pursuant to the terms
of the Building Contract, which shall be dealt with in accordance with this clause.

The Developer will retain the proportion stated in the Building Contract relating to defect
retention from all sums paid by the Owner to the Developer under paragraph 2.2 of
Schedule 4 and will not pay them on to the Building Contractor and shall pay them into
aseparate account.

The Developer shall be entitled to pay any retention payable to the Building Contractor
under the Building Contract out of the sums retained pursuant to this clause and:

7.3.1 if such sums are not sufficient to pay any retention under the Building Contract

the Developer shall pay such sums out of its own resources; but

7.3.2 any baance where properly due to neither the Building Contractor under the
Building Contract nor to the Owner under this Agreement shall be released to

Page 20



10

the Developer subject to the Developer having complied with al defects

obligationsin this Agreement.
PROPERTY IN MATERIALS

Immediately on payment by the Owner, in whole or part, for any plant, equipment, goods or
materials (whether or not delivered to the Property or if earlier the incorporation into the
Development such that they have become fixtures forming part of the Property) the property in
them shall, as between the Owner and the Developer, immediately pass to the Owner and the
Developer will on request provide evidence of its title (if any) to them to the Owner and the
Developer will not then cause or permit any such plant, equipment, goods or materials to be
removed from the premiseswhere they are except for use in the Devel opment but shall nevertheless
be responsible for any loss of or damage to them and for their storage, handling and insurance as

if they formed part of the Devel opment.
INTEREST

If any monies due under this Agreement are not paid by the due date the defaulting party will pay
interest on the sum concerned, net of VAT, at the Interest Rate from but excluding the due date
until and including the date of actual payment.

VAT

10.1 All money payable and any consideration for taxable supplies made under or pursuant to
this Agreement are exclusive of VAT (if any) and the recipient of any such supply will,
if first supplied with a valid VAT invoice by the supplier of that supply, pay al VAT
properly chargeable in respect of them at the time when the money is due or the supply
ismade.

10.2 If either party pays an amount to the other in respect of VAT which is not properly
chargeable, the recipient is to repay it to the paying party on demand together with any

repayment supplement received by the recipient.

10.3 Where appropriate the Developer and the Owner are to work together to ensure that any
VAT on the Development Costsisfully recoverable by the Developer.

104 Where the Owner pays an amount as Development Costsin respect of irrecoverable VAT
incurred by the Developer and the Developer subsequently receives credit for that VAT
as input tax (whether by way of repayment or offset against output tax) the Developer
shall promptly repay to the Owner the amount so credited or repaid.
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For the purposes of article 8(1A)(b) of the Value Added Tax (Section 55A) (Specified
Services and Excepted Supplies) Order 2019 (the 55A Order) the Owner confirmsto the
Devel oper that the requirements of article 8(1)(b) of the 55A Order are satisfied in respect
of any supply made to the Owner under this Agreement as aresult of the Owner being an
"end user" within the meaning of article 2(1) of the 55A Order. As aresult the parties
agree that the Developer, and not the Owner, shall issue VAT invoices and account for
VAT inrespect of the Development Costs.

11 LICENCE TO USE PLANSETC

111

11.2

The copyright in al drawings, reports, models, plans, specifications, CAD materials, bills
of quantity, calculations, work, designs or inventions and any other documents of any
nature provided by the Developer in connection with the Development (Design
Documents) shall, as between the Developer and the Owner, remain vested in the
Developer.

In so far as the Warranty Deeds do not include an irrevocable, royalty-free licence to use

and reproduce the Design Documents then:

11.21 inrelationto all Design Documents where copyright is vested in the Devel oper,
the Developer:

(@ grantsto the Owner an irrevocable, non-exclusive, royalty-free licence
to use and reproduce such Design Documents in connection with the
Development, such licence to be assignable and to grant sub-licencesin
the terms of thislicence; and

(b)  waives al moral rights it has to them under the Copyright, Design and
Patents Act 1988.

11.2.2  tothe extent that the beneficial ownership of the copyright, design right and any
other intellectual property rights in the Design Documents are not vested in the
Developer, the Developer will use reasonable endeavours to procure that the

beneficial owner:

(@ grants to the Owner a royalty-free, irrevocable licence to use and
reproduce the Design Documents, such licence to be assignable and with

the ability to grant sub-licencesin the terms of the licence; and

Page 22



11.3

(b) waivesdl mord rightsto them under the Copyright, Design and Patents
Act 1988.

The Developer is to be responsible for the payment of all royalties or other sums due to
others for the use and supply of patents, articles, inventions and processes in the Design
Documents required to complete the Development Works whether those Devel opment
Works are undertaken by the Developer or the Owner and is to indemnify the Owner
against liability for the infringement of rights of third parties by such use.

12 DEVELOPER'SLIABILITY

121

122

Liability preservation

The Developer shall not be relieved of its obligations or responsibilities under this
Agreement in any way at all because of:

12.1.1 theissue of the Certificate of Practical Completion; or

12.1.2 the absence of any objection by the Owner or the Monitoring Surveyor to any
defect in the Development.

End of liability

12.2.1 Subject to clause 12.2.2 the liability of the Developer to the Owner in respect of
any actions required under or any breach of the terms of this Agreement isto end
on the date of issue of the Certificate of Making Good Defects for the whole of
the Devel opment.

12.2.2 Theending of liability in clause 12.2.1 shall not apply to:
(@ any breach by the Developer in respect of which the Owner has either:
(i)  issued proceedingsin any court of competent jurisdiction;

(i) intimated an intention to issue proceedings or make any other
clam and has given sufficiently detailed information in written
form to the Developer to enable the Developer to make an

assessment as to the merits of such proceedings or claim.

(b)  continued compliance with the clauses 10, 17 or 19.
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14

12.2.3 Theliability of the Guarantor will end on the same day and to the same extent as

the liability of the Developer under this clause.

12.2.4 |If the Owner transfers its interest in the Property or grants any inferior interest
in the Property to athird party before the Certificate of Making Good Defectsis
issued the Developer shall continue to observe and perform its outstanding

obligations contained in this Agreement.

CAPITAL ALLOWANCES

131

13.2

133

As between the Developer and the Owner, al capital allowances on the plant and

machinery comprised in the Development will belong to the Owner.

The Developer will provide the Owner with information in its possession or control
which the Owner reasonably requestsin writing to enableit to assess, make, substantiate,

or defend a claim for capital allowances on expenditure comprised in the Devel opment.

The Developer warrants and undertakes to the Owner that it has not and will not make
any claims for capital allowances on the plant and machinery comprised in the
Development or any similar allowances available in respect of the Devel opment and that

it is not entitled to make any such claim.

DEFAULT OF THE OWNER

141

14.2

The Owner shall betreated for the purposes of this clause asbeing in an Owner's Default
if:

14.1.1 the Owner failsto pay any sum properly due and payable to the Devel oper under
this Agreement withirjjj | Il =fter the Developer has given written
noticeto it that the relevant sum is due but unpaid;

14.1.2 the Owner materidly failsto comply with any other obligation onits part in this
Agreement;

14.1.3 the Owner fails to give any consent or approval in accordance with this

Agreement where it is absolutely required to do so.

If the Owner isin an Owner's Default the Developer may (but shall not be obliged to) at
any time afterwards until the default (if capable of remedy) is remedied suspend the
carrying out of the Development and, if it does so, each and every target date, longstop

date or other time period or date by which the Development or any aspect of it isto be
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14.3

144

145

achieved (including without limitation Start Date Longstop, the Target Date, the LADs
Date and the Construction Long Stop Date) shall be extended accordingly.

If the Devel oper does actually suspend the carrying out of the Development (or isentitled
to do so whether or not it actually does so) for a period of 12 months then it may at any
time afterwards (but not after it recommences the Development or would be obliged to
do so under this Agreement) terminate this Agreement by written notice to that effect to
the Owner.

The exercise of the rights of the Developer in this clause does not affect the rights of the
parties in respect of any antecedent breach of either party and, in particular, exercise of

the right in clause 14.2 does not:
14.4.1 lessenin any way the obligations of the Owner in this Agreement;

14.4.2 prejudice clause 9 or therights of the Developer to payment of interest provided

forinit.

This Agreement cannot be terminated pursuant to this clause whilst there is a proper
dispute remaining to be determined between the parties which is not vexatious or
frivolous and is in relation to the materia breach being relied upon as a ground for
termination provided that such dispute is being dealt with in accordance with clause 16.

15 DEFAULT OF THE DEVELOPER

151

The Developer shall be treated for the purposes of this clause as being in Developer's
Default if:

15.1.1 it is in Serious Default and does not remedy (or a least substantialy and
materially commence and actively continue to remedy) that Serious Default
within a reasonable period (being not less than 4 months) following receipt of
written notice from the Owner specifying the relevant Serious Default; and/or

15.1.2 an Event of Insolvency occursin relation to the Developer; and/or

15.1.3 the Developer does not Substantially Commence by the Start Date Longstop;

and/or

15.1.4 the Date of Practical Completion has not occurred in accordance with this
Agreement by the Construction Long Stop Date.
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153

If the Developer isin Developer's Default then the Owner may at any time afterwards,
but not after:

15.2.1 the Developer's Default has been remedied (where capable of remedy);

15.2.2 in the case of a Serious Default relating to Abandonment, progress of the

Development has recommenced;
15.2.3 inthe case of clause 15.1.3, Substantial Commencement has occurred; or
15.2.4 inthe case of clause 15.1.4, the Date of Practical Completion has occurred;

terminate this Agreement on 20 Working Days written notice to the Developer and, if at
the end of that 20 Working Day period the relevant event detailed in 15.2.1 to 15.2.4 has
not occurred, the Owner may if it chooses, elect by notice in to the Developer to step in
to the role of the Developer under the Building Contract and Professional Team

Appointments and complete the Devel opment themselves, in which case:

(@  no further payments are due from the Owner to the Devel oper in respect
of the Development Costs, other than in respect of al items of

Development Costs incurred to the date of termination;

(b) therightsof the partiesin respect of any antecedent breach of either party
shall not be affected.

Following termination of this Agreement pursuant to this clause 15, the Devel oper will,
at the request of the Owner and for no consideration or payment of fees, assign or (if the
other parties to it agree) novate to the Owner (or as the Owner otherwise directs) the
benefit of all or any of the following:

15.3.1 the Building Contract;
15.3.2 the Professiona Team Appointments;

15.3.3 any other contracts or agreements entered into by the Developer in relation to

the Development;

15.3.4 4l the Developer'srights against the Building Contractor, the Professional Team

or Primary Sub-Contractors,

15.3.5 dl warranties and product guarantees which are to be provided to the Owner

pursuant to paragraph 6 of Schedule 1;
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154

155

15.3.6 4l rightsof copyright vested in the Devel oper which would be the subject of the
licence in clause 11 but which have not then been licensed pursuant to that

provision;

and any money held pursuant to any insurance claim madein relation to the Devel opment
Works and/or the Property by the Devel oper or the Building Contractor shall be released
to the Owner and the Developer shall procure that such sum is so paid to the Owner
within 10 Working Days.

Thisclausewill continueto apply after any rescission or determination of this Agreement.

This Agreement cannot be terminated pursuant to this clause whilst there is a proper
dispute remaining to be determined between the parties which is not vexatious or
frivolous and is in relation to the material breach being relied upon as a ground for

termination provided that such dispute is being dealt with in accordance with clause 16.

THIRD PARTY DETERMINATION

16.1

16.2

16.3

Any dispute which this Agreement provides is to be referred to an independent expert
(but not any other dispute) shall be referred to an independent expert appointed in the
absence of agreement on the application of either party by or on behalf of the President
for the time being of the Royal Institution of Chartered Surveyors (the President).

For the purposes of this clause 16 an independent expert is a person qualified to act as
an expert in relation to the dispute, having not less than 10 years relevant professional
experience and having practical experience in relation to developments in the nature of
the Development and property in the same locality as the Property.

If adisputeisreferred to an independent expert:

16.3.1 the independent expert shall give the parties an opportunity to make written
representations to him within reasonable timescales consistent with the
requirement of clause 16.3.5 (and will copy the written representations to the
other party) and also an opportunity to have a further reasonable period
consistent with the requirements of clause 16.3.5 to make written counter-
representations (and will copy the written counter-representations to the other
party) on any representations made to him by the other but will not be in any
way limited or fettered by any representations or counter-representations but will

be entitled to rely on his own judgment and opinion
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16.4

16.3.2

16.3.3

16.34

16.3.5

16.3.6

16.3.7

16.3.8

the independent expert is to be at liberty to call for such written evidence from
the parties and to seek such legal or other expert assistance as he or she may

reasonably require;

the independent expert is not to take oral representations from the Developer or
Owner without giving all of the parties the opportunity to be present and to give

evidence and to cross examine each other;

the independent expert is to have regard to all representations and evidence
before him when making his decision, which is to be in writing, and is to give

reasons for his decision;

the independent expert isto use all reasonabl e endeavoursto publish hisdecision
within 20 Working Days of his appointment (and at the sametime as he givesa

decision, the independent expert must give written reasons);

responsibility for his fees and expenses, including the cost of his appointment,
shall be decided by the independent expert and, in the absence of adecision, shall
be paid by the parties equally (who shall otherwise each bear their own costs);

the independent expert shall determine whether any delay to the delivery of the
Development by reason of the matter in dispute shall constitute a Delay Event
and, if so, the length of such Delay Event that shall apply under this Agreement
and if there is a single delay attributable to more than one separate and
independent Delay Event then the aggregate periods under those Delay Events
shall not be than the period of delay that would have been determined had there
only been one Delay Event; and

in the absence of fraud or manifest error his decision shall be final and binding
on the parties.

If any independent expert appointed under this clause dies, delays, is unwilling to act or

isincapable of acting, areplacement independent expert shall be appointed in accordance

with thisclause 16 and the provisions of this clause 16 shall apply to the new independent

expert asif he were the first independent expert appointed.

Page 28



17

CONSTRUCTION INDUSTRY SCHEME

171

17.2

17.3

174

The Devel oper warrants to the Owner that it is registered under the Construction Industry
scheme as a sub-contractor with gross payment status with registration number
475/LB31299.

Save to the extent provided prior to the date of this Agreement, prior to any payment
being made under this Agreement in relation to the Development, the Devel oper shall:

17.2.1 givethe Owner its unique taxpayer reference number and any other information
which the Owner may be required to give to HM Revenue & Customsin order
to verify the Devel oper'stax status; and

17.2.2 (where the Developer does not have gross payment status) give the Owner such
information as the Owner may reasonably require in order to determine the
amount of any deduction or withholding required by the Construction Industry
Scheme (including for the avoidance of doubt the direct cost of building
materiasto it);

17.2.3 as soon as reasonably practicable after becoming aware that its gross payment
status has ceased or may or will cease, it will notify the Owner in writing of the
date upon which its gross payment status ceased or will cease or asthe case may
be the facts giving rise to the circumstances in which its gross payment status
may cease.

The Owner may make al payments under this Agreement net of any deduction or
withholding which it isrequired by law to make under the Construction Industry Scheme
and if it does so it will account to HM Revenue and Customs for the tax it withholds in
accordance with the requirements of the Construction Industry Scheme and will be
deemed to have paid the gross amount to the Developer for the purposes of this

Agreement.

Where there has been an under-deduction in the amount withheld from any payment
made under this Agreement, the Devel oper will make such payment to the Owner aswill

leave it in the position as it would have been had no such under-deduction been made.
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18 NOTICES

18.1

18.2

18.3

184

Section 196 of the Law of Property Act 1925, as amended by the Recorded Delivery
Service Act 1962, appliesto the service of dl notices in connection with this Agreement

except that it shall be deemed to be amended as follows:

18.1.1 In this sub clause Working Day means any day from Monday to Friday

(inclusive) other than bank or public holidays.

18.1.2 Thefinal words of Section 196(4) "and that service........ Beddivered" shal be
deleted and replaced with "and that service shall be deemed to be made on the
second Working Day after the registered letter has been posted".

To be validly served any notice to be given to the Owner must be sent by registered or
recorded delivery post or persona delivery to Development Director, LocatED,
20 Cranbourn Street, London WC2H 7AA and (but not as a condition of valid service) a
copy sent to the Owner's Salicitor.

To be validly served any notice to be given to the Developer must be sent by registered

or recorded delivery post or personal delivery to:
18.3.1itsregistered office from time to time; and
18.3.2 must be marked for the attention of Adam Varley and Jeremy Tutton; and
acopy sent to the Developer's Salicitors (not as a condition of valid service).

Notices must not be served by facsimile or by email but it being agreed that copies of the
notices may also be sent by email to such address asis naotified by one party to the other
for those purposes but provided that the provision of such notices by email does not
obviate the need to serve notice in accordance with clauses 18.1 to 18.3.

19 CONFIDENTIALITY

191

Subject to clause 19.3, neither the Devel oper nor the Devel oper's Guarantor shall without
the written consent of the Owner and the Owner shall not without the written consent of
the Developer knowingly disclose or publish or permit or cause to be disclosed or

published any details of this Agreement, its contents or its existence save:
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19.1.1 sofar as necessary to comply with the requirements of the Stock Exchange, the
listing rules or any other regulatory requirement of any other recognised stock

exchange;
19.1.2 to HM Revenue and Customs or the rating authority;

19.1.3 to the extent necessary to comply with statutory obligations including but not

limited to Freedom of Information Requirements and the Procurement Act 2024,

19.1.4 to the extent necessary for audit purposes;

19.1.5 to the extent necessary to obtain professional advice in relation to any of the

provisions of this Agreement;

19.1.6 to enable determination of any dispute which has been properly referred for
determination under clause 16 or to enable the relevant party to comply with the
requirements for determination under that clause which have been set by the
relevant third party;

19.1.7 tothe extent ordered to do so by any court of competent jurisdiction;
19.1.8 for insurance purposes,

19.1.9 toacompany whichisaGroup Company and in the case of the Owner any other
Government Body;

19.1.10 in connection with the marketing, sale, letting or raising of finance in respect of
the Property by the Owner or its successorsin title;

19.1.11 by the Owner (or its agents) in connection with the requirements to ensure the
Development can be operational as a sixth form college from the Date of
Practical Completion, including but not limited to communication with potential
staff and students; and/or

19.1.12 where both the Owner and the Devel oper have agreed in writing to the disclosure

being made including the manner of the disclosure.

Each of the parties will procure that professional advisors to whom they disclose any
information in accordance with clause 19.1 are fully instructed and required to comply

with these restrictions on disclosure and (other than in relation to disclosure pursuant to
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clause 19.1.12) the relevant party instructing that or those professional advisors will be

responsible for any breach of clause 19.1 caused by them.

19.3 Clause 19.1 shall not apply to any information which:

1931

19.3.2

19.3.3

isin the public domain at the date of this Agreement or which comes into the
public domain after the date of this Agreement other than as a breach by the

relevant person of the terms of this Agreement;
is contained in any press release (or other publicity materials):

(@ by the Developer and/or the Developer's Guarantor which has been
approved in writing by the Owner; or

(b) by the Owner which has been approved in writing by the Developer;
comprises only of:

(@ thename by which the buildings at the Property following completion of

the Development will be known and its location;

(b)  such details of the Development that are contained within the planning
permission for the Development to be undertaken after it has

commenced; or

(c) theidentity of the Owner.

20 GUARANTOR'SOBLIGATIONS

20.1 Developer's Guarantor

In consideration of the Owner entering into this Agreement at its request:

20.11

20.1.2

the Guarantor guarantees to the Owner that the Developer will comply with its
obligations under this Agreement and that if the Developer does not do so within
such timescales as may be reasonable in the circumstances that the Guarantor

will;

the Guarantor covenants with the Owner as a separate and independent primary
obligation to the obligation contained in clause 20.1.1 to indemnify the Owner

against al losses, costs, damages and expenses suffered or incurred by it due to
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20.2

any failure by the Developer to comply with any of its obligations under this

Aqgreement.

Guarantee protection

The Guarantor shall not be released from liability under clause 20.1 by:

20.2.1

20.2.2

20.2.3

20.2.4

20.2.5

20.2.6

20.2.7

20.2.8

20.2.9

any time or indulgence granted to the Developer or any compromise of the

liability of the Developer or any person comprised in the Devel oper;
any failure to enforce any of the Developer’s obligations;

any refusal to accept monies from the Developer following any default by the

Developer;

the enforcement of any remedy against the Developer for any failure to comply

with its obligations under this Agreement;

the taking of, or refraining from taking, any action in connection with any other
security held by it in respect of the Developer's liability under this Agreement

including the release of any such security;

any release or compromise of the liability of any person comprised in the

Guarantor or the grant of any time or concession to any of them;

any legd limitation or disability of the Developer or any invalidity or irregul arity
of any of the Developer's obligations under this Agreement or any
unenforceability of any of them against the Developer, in which case the
obligations of the Developer shall be construed by reference to the parts of the
Agreement which are not invalid or unenforceable;

the Devel oper being dissolved, struck off the register of companies or otherwise
ceasing to exist;

any disclamer of the Developer's liability under this Agreement or this
Agreement being brought to an end in any other way except by mutual

agreement;

20.2.10 any agreement with the Developer or consent given under this Agreement;

20.2.11 any variation of this Agreement; or
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22

20.3

20.2.12 anything € se which without this paragraph would release the Guarantor except

an express release in writing by the party with the benefit of the guarantee.

Confirmation

the Guarantor:

20.3.1

20.3.2

20.3.3

20.34

waives any right which it may otherwise have to require any other party with the
benefit of the guarantee in this clause to enforce any other remedy available to
it, or to proceed against the Devel oper in respect of which the guaranteeisgiven,
before proceeding against the Guarantor;

shall not make any claim or exercise any right against the Developer in respect
of whichtheir guaranteeisgivenin this clause in competition with the party with

the benefit of the guarantee;

shall not be entitled to participate in, or stand in the place of the person to whom
the guaranteeis givenin respect of, any other security held by them in respect of

the Developer 's obligations under this Agreement;

agrees that if the Developer shall go into liquidation and the liquidator shall
disclaim this Agreement the liability of the Guarantor hereunder shall remain in
full force and effect in respect of any claims demands |osses damages costs and
expenses sustained by the party with the benefit of the guarantee and the
Guarantor shall perform and discharge all of the Developer's obligations under
this Agreement.

THE CONTRACTS (RIGHTSOF THIRD PARTIES) ACT 1999

A person who is not a party to this Agreement has no right under the Contracts (Rights of Third

Parties) Act 1999 to enforce any of its terms but this does not affect any right or remedy of athird

party which exists or is available apart from that Act.

GENERAL
22.1 Dealings
22.1.1 This Agreement is persona to the Developer and the Developer shal not

charge, assign or part with the benefit or burden of this Agreement.
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22.2

22.3

22.4

22.1.2

This Agreement is persona to the Owner or any statutory successor to the
Owner and the Owner shall not charge, assign or part with the benefit or burden
of this Agreement save that the Owner can assign the benefit (but not the
burden) of this Agreement with the consent of the Developer (such consent not
to be unreasonably withheld or delayed and such consent not to be required
where an assignment is to be made to another Secretary of State) and, to avoid
any doubt on this point, if the benefit of this Agreement is assigned then that
has does not affect the continuing liability of the person named as Owner in it

for the burden of this Agreement .

No partnership

2221

2222

22.2.3

22.2.4

Nothing in this Agreement shall create or imply a partnership or ajoint venture

between the parties.

The Developer is not and will not at any time hold itself out as the agent of the
Owner for any purposes and under no circumstances will the Devel oper havethe
authority to bind the Owner or hold itself out to any person as having such

authority.

All contracts and agreements entered into by the Developer pursuant to this
Agreement areintended to be contracts or agreements between the Devel oper as
principal and the respective third parties and the Owner is not to have any
obligation or liability under them.

The Developer acknowledges that it does not have and will not have any lien
over the Property or the Development in respect of payments dueto it under this
Agreement.

Avoidance of part

If any part of this Agreement is held to beillegal, void, invalid or unenforceable for any

reason the legality, validity and enforceability of the remainder of this Agreement shall
be unaffected.

Non merger, Entire Agreement and M odification

2241

Following completion of the Development the terms and conditions of this

Agreement shall remain in full force and effect in so far as they have not then

Page 35



225

22.6

22.7

22.8

been fully implemented or relate to matters which are to operate following that
date.

22.4.2 The parties acknowledge that this Agreement forms the entire agreement

between them relating to its subject matter.

22.4.3 No modification, variation or waiver of any of the terms of this Agreement will

be effective unless made in writing and signed by the partiesto this Agreement.

Co-operation

22.5.1 The Deveoper and the Owner shall co-operate in every reasonable way to
achieve the objectives of this Agreement and neither party shall knowingly do
anything which may or may tend to materially preudice the respective

commercial interests of the other party.

22.5.2 The parties shall act in good faith with respect to their dealings with the other

under or in connection with this Agreement.
Enfor cement

22.6.1 This Agreement and any dispute or claim arising out of it or in connection with
it or its subject matter or formation is to be governed by and interpreted in
accordance with English law.

22.6.2 The Courts of England are to have exclusive jurisdiction in relation to any
disputes or claims between the parties arising out of or in connection with this
Agreement or its subject matter or formation.

Procurement confir mation

The Landlord confirms that all information included within the Landlord’ s responses to
any documents issued by the Tenant as part of the procurement relating to the award of
this Agreement (to include, without limitation, as referred to in the specification, tender
response document and commercial schedule), and all accompanying materials, is

accurate.

Bribery

22.8.1 The Owner and Developer undertake to each other that:-
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(@ they have not given nor agreed to give any person any bribe on behalf of
themselves or otherwise with the object of obtaining a business

advantage for themselves; and

(b) they have in place policies and procedures including Adequate

Procedures to ensure compliance with the Bribery Act 2010.
()  during the term of this Agreement:-

(i)  they shall not give nor agreeto give any person any bribe on behalf
of themselves or otherwise with the object of obtaining a business

advantage for themselves,

(i) they shal not engage in any activity or practice which would
constitute an offence under the Bribery Act 2010;

(iii) they shall maintain in place their own policies and procedures
including Adequate Procedures to ensure compliance with the
Bribery Act 2010; and

(iv) they shall from time to time upon reasonabl e request supply to the
other details of its policies and procedures as are referred to in
clause 22.8.1(c)(iii).

22.8.2 If at any time during the term of this Agreement the Owner or the Developer is
in breach of the undertaking referred to in clause 22.8.1(c) and another party
givesthem noticeto that effect the defaulting party shall take all reasonable steps
to remedy such breach as soon as reasonably practicable.

IN WITNESS of which the parties have duly executed this Agreement as a deed on the date specified on
page one.

Page 37



SCHEDULE 1-APPOINTMENTS & RECOURSE PACKAGE

1 BASISOF APPOINTMENTS

11

12

If it has not aready done so, the Devel oper will:

1.1.1 assoon asreasonably practicable after the satisfaction of the Conditions (and in
any event within [Jilij of the Unconditional Date):

@ enter into the Building Contract with the Building Contractor;

(b) appoint or procure that the Building Contractor appoints each member

of the Professional Team;

112 procure that each Primary Sub-Contractor is appointed by the Building
Contractor prior to that Primary Sub-Contractor carrying out any works,

in each case in accordance with this Schedule and will provide the Owner with certified

copies of each Building Contract, Appointment or Sub-Contract.

Before appointing any Building Contractor or member of the Professional Team who is

not named in this Agreement, the Developer isto:

1.2.1 make due enquiry as to their repute, competence and suitability with respect to

the Development; and

1.2.2 obtain the consent of the Owner (such consent not to be unreasonably withheld
or delayed) to their appointment.

2 TERMSOF APPOINTMENTS

21

2.2

Each Professional Team Appointment is to be executed as a deed in the relevant form
annexed to this Agreement as Annex 1 with such amendments as are approved by the
Owner, (subject to paragraph 2.2, such consent not to be unreasonably withheld or
delayed).

The Owner shall not be obliged to approve any amendments to the Professional Team
Appointments that seek to include:

2.2.1 anet contribution clause; or
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3

2.3

24

2.2.2 alimit on liability for a sum which is less than the amount of professional
indemnity insurance required to be held under the terms of the relevant

Professional Team Appointment;

and shall act reasonably when approving any other amendments which do not have a
material impact on the Owner's rightsin circumstances where the insurer for the relevant
member of the Professional Team is, without such amendments, not willing to provide
insurance cover at reasonable cost and on reasonable commercial terms generally
available in the market at that time.

Unless and to the extent that different figures are either:
2.3.1 included inthe relevant form of Professional Team Appointment at Annex 1; or
2.3.2 the Owner agrees adifferent figure;

the Professional Team appointments shall include an obligation to maintain throughout
the period of the Development and for 12 years after the Date of Practical Completion
professional indemnity insurance with reputable insurers or through underwriters at
Lloyds in at least the sum of || llin respect of each and every claim (save in
relation to any fire engineer where the sum will be (subject to paragraph 2.4 below)
I - c cover shall bein the aggregate) subject to such insurance being generally
available in the United Kingdom insurance market at commercial reasonable rates and
on commercialy reasonable terms. The Developer shall provide evidence of such
insurances by the way of broker's |etter and shall, upon reasonable written request of the
Owner, provide replacement letters in the event of expiry.

Having used reasonable endeavours to do so, in the event that the Devel oper is unable to
secure the stated level of fire engineer insurance set out in paragraph 2.3 above, the
Developer shall provide to the Owner reasonable evidence that such level of insuranceis
not available and the Devel oper and the Owner shall work together in good faith to revisit
the United Kingdom insurance market to secure that level of insurance provided that if
the parties are unabl e to secure such level of insurance the Owner shall act reasonably in
approving alower level of cover that is available and such lower level of cover shall be

substituted for the level of cover set out in paragraph 2.3 above.

TERMSOF BUILDING CONTRACT

The Building Contract shall:
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31

3.2

be executed as a deed;

be based on JCT Design and Build 2016 edition and shall:

321

322

323

324

3.25

include afixed price payable by the Developer for the Devel opment;

include a schedule of amendments and such other amendmentsasarein theform
set out at Annex 2 but with such further changes to that form of contract or
schedule of amendments as are approved by the Owner (such consent not to be
unreasonably withheld or delayed).

contain a requirement for the Building Contractor to maintain professiona
indemnity insurancein asum not | ess than ||l for any oneclaim arising
out of any one event subject to such insurance being generally available in the
United Kingdom insurance market at commercia reasonable rates and on
commercially reasonable terms. The Developer shall provide evidence of such
insurance by theway of broker'sletter and shall, upon reasonable written request,

provide areplacement letter in the event of expiry;
incorporate a Defects Liability Period of at |east one year; and

shall contain defects liability provisions which conform with the provisions of
paragraph 15 of Schedule 3.

4 SUB-CONTRACTS

41

The Sub-Contracts are to be executed as a deed in a form compatible with the terms of

the Building Contract or such other form asis approved by the Owner, such approval not

to be unreasonably withheld or delayed which shall for the avoidance of doubt include a

requirement for the Primary Sub-Contractorsto hold either:

41.1

412

professional indemnity insurance in the sum of not less than (subject to

paragraph 4.2 below) | the aggregate plus one automatic
reinstatement requirement); or

product liability insurancein asum not lessthan (subject to paragraph 4.2 bel ow)

I i the agoregate;

as appropriate depending on whether the relevant Primary Subcontractor isto provide a

warranty or a product guarantee in accordance with paragraph 4.3.
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4.2

4.3

Having used reasonable endeavoursto do so, in the event that the Devel oper is unable to
secure the stated level of Primary Sub-Contractor insurance set out in paragraph 4.1
above, the Developer shall provide to the Owner reasonable evidence that such level of
insurance is not available and the Devel oper and the Owner shall work together in good
faith to revisit the United Kingdom insurance market to secure that level of insurance
provided that if the parties are unable to secure such level of insurance the Owner shall
act reasonably in approving alower level of cover that is available and such lower level

of cover shall be substituted for the level of cover set out in paragraph 4.1 above.

The Developer shall include in the Building Contract an obligation on the part of the
Building Contractor to use reasonable endeavours to ensure that, in the appointment of
the relevant Primary Subcontractor that they are required to provide the Owner with a
Warranty Deed rather than a product guarantee but permitting the Building Contractor to
include an obligation on the part of the relevant Primary Subcontractor to provide a
product guarantee in lieu of a Warranty Deed if the relevant Primary Subcontractor will

not agree to the provision of a Warranty Deed.

5 REPLACEMENTS

51

52

5.1.1 the Building Contract or a Professiona Team Appointment is terminated or
rescinded by or against the Developer; or

5.1.2 theDeveloper receivesnotice from the Building Contractor that the appointment
of amember of the Professional Team by it has been terminated or rescinded

(a Relevant Termination) the Developer will, as soon as becoming aware of it, give
written notice to the Owner and, if known, the reasonsfor it.

Following a Relevant Termination:

5.2.1 where the Relevant Termination is of the Building Contract or a Professional
Team Appointment in respect of which the Developer was then the employer,
the Developer will appoint another person on the terms of this Schedule in

substitution for the person whose appointment was terminated; and

5.2.2 wherethe Building Contractor was responsible for the original appointment, the

Developer will procure that the Building Contractor appoints another person on
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the terms of this Schedule in substitution for the person whose appointment was
terminated.

at all times such replacement entities and the terms of their appointment to be subject to

the Owner's approval in accordance with paragraph 2.

53 If any replacement appointment is made under paragraph 5.2 the Devel oper shall procure
that Warranty Deeds are delivered to the Owner from that replacement appointee as soon
as reasonably practicable after their appointment.

54 The Developer will provide the Owner with al of the following in respect of any

replacement appointment made in accordance with this paragraph 5.

54.1 acetified copy of any Building Contract or Professional Team Appointment

entered into the replacement appointee; and

5.4.2 evidence (in the form of a broker's letter or certificate) of the then current

professional indemnity insurance held by the replacement appointee.

55 Nothing in this Agreement prevents the Developer from novating any appointment of
any member of the Professional Team (other than the Employer's Agent) to the Building

Contractor but:

5.5.1 doing so does not reduce the obligations of the Developer to the Owner in
accordance with this Schedule; and

5.5.2 theDeveloper will give written notice and a certified copy of the novation to the
Owner.

6 WARRANTIES AND PRODUCT GUARANTEES
6.1 Warranties

6.1.1 The Developer is to procure Warranty Deeds in favour of the Owner (and
separately the trust nominated by the Owner to operate the college following
completion of the Development, such entity to be notified to the Developer as

soon as reasonably practicable) each of:

@ the Professional Team, such Warranty Deedsto bein the forms of Annex
3A;
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6.2

6.1.2

6.1.3

(b) the Building Contractor, such Warranty Deed to bein the form of Annex
3B; and

(© each Primary Sub-Contractor, such Warranty Deeds to be in the forms
of Annex 3C

with such amendments as approved by the Owner, (subject to paragraph 6.1.2,
such consent not to be unreasonably withheld or delayed).

The Owner shall not be obliged to approve any amendments to the terms of the
Warranty Deeds that seek to include:

@ anet contribution clause; or

(b) a limit of liability for a sum which is less than the amount of the
professional indemnity insurance required to be held under the terms of
the respective Building Contract, Appointment or Sub-Contract.

and shall act reasonably when approving any other amendment which does not
have amaterial impact on the Owner'srightswherethe insurer for the warrantor
is (without such amendments) not willing to provide insurance cover at
reasonabl e cost and on reasonable commercial terms generally availablein the
market at that time.

If an Event of Insolvency occurs in relation to the Building Contractor or any
member of the Professional Team or any Primary Sub-Contractor, the Devel oper
shall procure that a Warranty Deed is completed in favour of the Owner by the
replacement appointee made in accordance with paragraph 5.

Product Guar antees

The Developer shall include in the Building Contract a requirement for the Building

Contractor to procure such Product Guarantees as are reasonably available in relation to

the Development in favour of the Owner or procure that such Product Guarantees are

assigned to the Owner in relation to the following items insofar as the same are to be

installed as part of the Devel opment:

6.2.1

6.2.2

roof membrane;

white goods,
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7

DEVELOPER'SOBLIGATIONS

7.1

7.2

7.3

The Developer will use reasonable endeavours to procure that:

711

712

713

each member of the Professional Team which it appoints complieswith theterms
of its Professional Team Appointment until such point (if it happens) that the

Professional Team Appointment is novated to the Building Contractor; and
the Building Contractor complies with the terms of the Building Contract.
the Building Contractor and:

@ each Primary Sub-Contractor comply with the terms of their respective
Sub-Contracts; and

(b) each member of the Professional Team whom it appoints or whose
Professional Team Appointment is novated to it comply with the terms

of their respective Professional Team Appointment;

The Developer will not without the prior written consent of the Owner, such consent not
to be unreasonably withheld or delayed:

721

722

7.2.3

terminate any Professiona Team Appointment or terminate the Building

Contract;

make or agree any material variations or amendments to the terms of any
Professional Team Appointment or the Building Contract;

give permission for any assignment by the other party to it of the Professiona
Team Appointments or the Building Contract.

The Developer will use reasonable endeavours to procure that the Building Contractor

does not, without the written consent of the Owner, such consent not to be unreasonably
withheld or delayed:

7.3.1

7.3.2

7.3.3

dismiss any member of the Professiona Team;

make or agree any material variations or amendments to the terms of any

Professiona Team Appointment;

give permission for any assignment of the Professional Team Appointments
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in respect of which it isthen the employer.

7.4 The Developer will not without the prior written consent of the Owner, such consent not

to be unreasonably withheld or delayed, knowingly:

7.4.1 waive, release nor estop itself from enforcing or seeking redress for any breach

of the Professional Team Appointments or the Building Contract; or

7.4.2 do or omit to do any act or thing which would entitle any member of the
Professional Team to treat its Professional Team Appointment as terminated by

breach;
PROCEEDINGS

If the Developer recovers sums from the Building Contractor or Professional Team as aresult of
a breach by their of the Building Contract or their respective Professional Team Appointment
then if that relates to a defect in the Development which has not been rectified then it shall
immediately pay those sums to the Owner.
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SCHEDULE 2-DEVELOPMENT WORKS

SPECIFICATION

The parties acknowledge that the Plans and Specificationswill be devel oped further and finalised

in accordance with the Purchase Agreement.
CARRYING OUT THE DEVELOPMENT WORKS
2.1 The Developer will proceed diligently with and carry out and compl ete the Devel opment:
2.1.1 inaproper and workmanlike manner using suitable materials; and
2.1.2 inaccordance with:
@ the Plans and Specification;

(b) al Statutory Agreements (entered into either prior to the Unconditional

Date or after that date in compliance with the terms of this Agreement);
(c) al Requisite Consents;
(d) al statutory requirements, including, without limitation the CDM 2015;
(e any applicable British standards;

() the requirements of the insurers effecting insurance required to be

maintained pursuant to the Building Contract.

2.1.3 exercising reasonable skill and care to ensure that Prohibited Materials are not

used or specified for use;

2.2 The Developer will use reasonable endeavoursto procure that the Development is carried
out and completed by the Target Date.

2.3 The Devel oper will use reasonabl e endeavours:

2.3.1 to procure that the Encumbrances are not infringed by the carrying out of the
Development;

2.3.2 not to give permission for any encroachment or easement to be made or acquired
against or over the Property and notify the Owner immediately upon becoming
aware of any encroachment or easement being made or attempted;
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24

2.3.3

234

235

to obtain any orders which may be required for the temporary stopping-up or
temporary diversion of any highways, footpaths or public rights of way to the
extent that these may be required to enable the Development to be carried out
and compl eted;

to negotiate and complete such agreements with statutory undertakers, utility
companies and other person(s) as may be required in order to undertake the
Development or for the subsequent use and occupation of the Property as
intended by the Development (other than any supply agreements), any such
documents to be in a form approved by the Owner such approval not to be
unreasonably withheld or delayed,

to obtain all Requisite Consents (whether of atemporary or permanent nature)
for the carrying out of the Devel opment and ensurethat all consentsremain valid
and unrevoked and promptly renew any that become invalid, expire or are
revoked.

Subject to the provisions of the Ancient Monumentsand Archaeological Areas Act 1979:

241

242

243

any article of value or antiquity or any remains of geological, historical or
archaeologica interest on the Property will, as between the Developer and the
Owner, belong to the Owner;

if any such articles or remains are discovered, the Developer is promptly to
inform the Owner and comply with the Owner's reasonable written directions as
to the inspection, protection and disposal of them; and

the Developer is to take all reasonable precautions to prevent all fossils, coins,
articles of value and structures and other remains or things of geological,
historical or archaeologica interest discovered on the Property from being
removed, damaged or destroyed.

3 CDM REGULATIONS

31

3.2

The Developer agrees, for the purposes of regulation 4(8) of the CDM 2015, to be treated

asthe only client in respect of the Development.

The Developer will appoint the Building Contractor as the principal contractor for the

Development in accordance with regulation 5 of the CDM 2015 and make all other
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3.3

appointments required under the CDM 2015, providing the Owner with full details of
each party's adequacy and competency to fulfil itsrole.

The Developer is:
3.3.1 tocomply withits obligations as the client under the CDM 2015;

3.3.2 to procure that the persons appointed comply with their obligations under the
CDM 2015;

3.3.3 to procure that designers and contractors for the purposes of the CDM 2015
comply with their obligations in the CDM 2015;

3.3.4 to procure that:-

@ details of the Development is given to the Health and Safety Executive
in accordance with regulation 6 of the CDM 2015; and

(b) a Congtruction Phase Plan is prepared in accordance with regulations 12
or 15 of the CDM 2015;

3.3.5 not to start the Development until the provisions of this paragraph 3 have been

complied with; and

3.3.6 following receipt of reasonable written request, to provide full details of
compliance with the CDM 2015 and competency of the various parties.

COMMUNITY INFRASTRUCTURE LEVY

If and to the extent that any Community Infrastructure Levy pursuant to Part 11 of the Planning
Act 2008:

41

4.2

is payablein relation to the Devel opment then, save as provided for in paragraph 4.2, the
Developer shall make such payment prior to the Date of Practical Completion and shall:

411 provide evidence of that to the Owner; and
4.1.2 Indemnify the Owner in relation to such Community Infrastructure Levy

becomes payable directly or indirectly as a result of any Owner Variation, the Owner
shall be responsible for and shall pay to the loca authority all such sums payable as a

direct or indirect result of the Owner Variation;
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but without prejudice to such sums being treated as Devel opment Costs.

INSPECTION OF THE WORKS

5.1

52

53

54

The Owner will have the right at al reasonable times and after giving reasonable notice
to the Developer during carrying out of the Development for it and the Owner's
Representative to enter upon the Property to view the state of progress of the

Development.

If reasonable the Owner can require the Devel oper to procure the undertaking of teststo
any materials used in the Development Works with a view to ascertaining whether the
terms and conditions of this Agreement have been and are being duly observed and

performed and:

5.2.1 if those tests show that the relevant works or materials tested are in accordance
with this Agreement then the reasonable and proper costs of such tests shall be
borne by the Owner;

5.2.2 otherwisethe cost of those tests shall be borne by the Developer.

The Owner may give written notice to the Deve oper that any works or materials are not
in accordance with the Plans and Specification or are not otherwise to the standard or the
quality required under this Agreement and if such notice is given the Developer shall
either:

5.3.1 as soon as practical procure the remedying of the same to the reasonable
satisfaction of the Owner; or

5.3.2 givenotice to the Owner that it disagrees with such notice and refer the matter
to dispute resolution in accordance with clause 16 of this Agreement.

The Developer will, without the need for arequest by the Owner, give the Owner copies
of the results of any inspection of the Development or tests to any of the materials used
in the Development whether carried out by or on behalf of the Developer.

VARIATIONS

6.1

Variationsrequiring approval

6.1.1 The Developer can make Variations only with approva of the Owner.
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6.2

6.3

6.1.2

6.1.3

The Developer will submit in writing the full specification and costings details
to the Owner of any Variation regquesting to be made pursuant to paragraph 6.1
together with the reasons for the changes and copies of any plans, drawings or

samples relating it not forming part of the specification.

If the Owner does not give approval to a Variation then the Devel oper does nat,
to that extent, have any liability to the Owner for failure to comply with the
requirements of this Agreement to the extent that delivering the Development

without the relevant Variation causes that failure to comply.

Substitution of materials

6.2.1

6.2.2

If any materials specified in the Plans and Specification are in short supply or
are or become unobtainable at commercially reasonabl e rates and/or an adequate
supply of them cannot be guaranteed or are subject to material delay then the
Developer may with the consent of the Owner (not to be unreasonably withheld
or delayed) use alternative materials which comply with paragraph 6.2.2.

Alternative materials must be of a substantially similar nature, type, character or
design to those specified in the Plans and Specification and must be of not
materially lesser quality than and have performance characteristics not
materialy less than to those of the materials originally specified and the
Developer shall provide evidence of that to the Owner.

Disputes/differences

Any dispute or difference between the parties in connection with Variations pursuant to

this paragraph 6 may, without prejudice to the parties statutory rights, be referred by

either party for determination pursuant to clause 16.

OWNER'SVARIATIONS

7.1

7.2

At any time prior to the date which is 3 months after the date on which the Devel opment

commenced the Owner (acting reasonably) may request the Developer to incorporate a

Variation in the Devel opment.

The Developer will (subject to the remainder of this paragraph 7) use reasonable

endeavours to incorporate a Variation requested pursuant to paragraph 7.1, but the

Developer can refuse to incorporate any Variation requested by the Owner if:
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7.3

7.4

7.5

7.2.1 itonitsown orin conjunction with or when aggregated with any other Variation
has the effect of:

@ requiring a change to goods or materials already ordered by or supplied
to the Developer or the Building Contractor which cannot be easily
atered without cost to the Developer (unless the Owner agrees to pay
for such additional cost to the Developer);

(b) causing any delay in the Date of Practical Completion such that it would
occur beyond the Construction Long Stop Date (unlessthe Owner grants

acommensurate extension of time to the Construction Long Stop Date);

(c) placing the Developer in breach of its obligations under the Building
Contract, any Professional Team Appointment, this Agreement, any

Requisite Consent or any statutory duty obligation;

7.2.2 the Owner does not provide sufficient details, plans and specifications of it to
enable the Developer to properly comply with its obligationsin the remainder of

this paragraph 7,

7.2.3 itisrgected by the Building Contractor in line with its rights under the Building
Contract.

The Developer will acknowledge any request for a Variation as soon as reasonably
practicable and in any event within 10 Working Days of receipt of written notification of
such request.

Subject to paragraph 7.6, the Devel oper will as soon as reasonably practicable following
receipt of request for a Variation use reasonable endeavours to provide a reasonable
written estimate to the Owner of the Variation Cost and an estimate of the amount of
time by which the Variation will delay the Date of Practical Completion (Variation
Estimate) and in doing so the Developer will use reasonable endeavours to ensure that

the costs are reasonabl e in the market.

The Variation Cost isthe aggregate of:

7.5.1 the whole of the proper cost to the Developer of effecting the Variation and
incorporating it into the Development including any proper costs of cancelling

any pre-existing order for any item which isto be substituted or varied;
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7.6

7.7

7.5.2

7.5.3

754

7.55

7.5.6

al bona fide proper additional costs attributable to delay, disruption and the

acceleration of other items comprised in the Devel opment;

any resulting bona fide proper additional costs and expenses and/or additional
fees payableto the Professional Team and/or the Building Contractor which shall
include any expenses payable to the Building Contractor under the Building

Contract;

the proper and reasonable cost of preparation of any amended plans drawings

and specifications and other documents as may be reasonably necessary;

any other proper and reasonable costs properly associated with the

implementation of the Variation;

the Devel oper's reasonabl e administration fees (including reasonable and proper

interna costs).

The Owner will give written notice to the Developer as soon as reasonably practicable
(and in any event within ||| || ) =fter receipt of the Variation Estimate

confirming whether or not it wishes the Devel oper to proceed with the relevant Variation

and:

7.6.1

7.6.2

if the Owner notifies the Developer within that ||| I period that it
wishes to proceed with the Variation then:

(@ that Variation will form part of the Devel opment;

(b) the Variation Cost shall be paid by the Owner along with other
Development Costs in accordance with Schedule 4 and the sums
caculated by reference to paragraph 7.5.6 shall be paid within JJjj

I of \ritten demand;

if no such notice is given within that ||| | I period or if the Owner
notifies the Developer that it does not wish to proceed with that Variation then

the Developer will not include that Variation in the Devel opment;

Whether or not the requested Variations are carried out the Owner shal, within .
I of receipt of avalid VAT invoice properly addressed to the Owner along

with reasonable evidence that such costs have been incurred, pay to the Developer the

proper and reasonable costs which the Developer has incurred in connection with the
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7.8

79

preparation of the Variation Estimate and otherwise complying with this paragraph 7

(and for the avoidance of doubt, such costs shall not form part of the Devel opment Costs).

Where the Developer carries out the requested Variations pursuant to this paragraph 7,
al estimated dates given by the Devel oper to the Owner and the Start Date L ongstop, the
Target Date, the LADs Date, the Construction Long Stop Date and any other deadlines
or longstop dates in this Agreement shall be extended by any period which in the
reasonable opinion of the Employer's Agent is required due to the carrying out of the
relevant Variations including any period required to obtain any additional Requisite

Consents in respect of them.

For the purposes of the measurement of the Floor Area in accordance with this
Agreement, any reduction in the Floor Area attributable to any Variation required by the
Owner shall beignored and the Floor Areato be agreed or determined in accordance with
this Agreement shall assume that the Development has been undertaken without such

Variation.

8 INSURANCE

8.1

8.2

From and including the Unconditional Date the Developer isto either:

8.1.1 procure that the Building Contractor insures the Development and all unfixed
goods and materials in accordance with the Building Contract: or

8.1.2 itsdf insure the Development and all unfixed goods and materials:

@ intheir full reinstatement cost including debrisremoval, demoalition, site
clearance and reinstatement and all design, legal and other professional
fees,

(b) against the Insured Risks;;
(c) until the Date of Practical Completion;

(d) in the joint names of the Developer and the Owner (whether or not with
the Building Contractor) with the Developer named as first loss payee;

(e with reputable insurance offices in or having a business office in the

United Kingdom or through underwriters at Lloyds.

The Developer will provide the Owner following reasonable written request with:
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8.3

84

8.5

8.2.1 evidence of the insurance in the form of aletter from its brokers (and to include

acopy of the palicy);

8.2.2 evidence of its renewa when reasonably requested by the Owner in the form of

abroker's |etter; and

8.2.3 any endorsements or other amendments to the relevant policies of insurance or

of any notification or other correspondence received from the insurers.

The Developer will use reasonable endeavours to procure that the Developer's insurers
of the Development undertake to the Owner not to cancel the insurance without first

giving the Owner at least 15 Working Days' prior written notice of its intention to do so.

If the Development is damaged or destroyed by any of the Insured Risks prior to the Date
of Practical Completion:

8.4.1 the Developer will use reasonable endeavours promptly to obtain the maximum

payment of insurance monies,

8.4.2 the Developer will expend those insurance monies received in respect of the

Development in reinstating;

8.4.3 the Developer will or shall use all reasonable endeavours to procure that the
Building Contractor will rebuild, repair or otherwise reinstate the Devel opment
in agood and substantial manner in accordance with the terms of this Agreement
and the Building Contract;

8.4.4 if the monies received in respect of such insurance are insufficient for the
purpose of rebuilding, repairing or reinstating the Development and the Property,
the Developer isto make good any deficiency from its own resources;

During the progress of the Development until the Date of Practical Completion, the
Developer will maintain or procurethat the Building Contractor maintains public liability
insurance naming the Owner as aninsured party or one of thejoint insured parties against
liability to the public and to third parties in such sum as may be prudent being however
for not less than || lifor the Development in respect of any one claim, such
insurance to be effected with a reputable insurance office in or having a business office
in the United Kingdom or through underwriters at L1oyds and on reasonable commercial

terms and subject only to reasonable excesses, exclusions and conditions of cover.
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8.6

If the Developer does not insure or procure al of the insurances required by this
paragraph 8 or fails to produce reasonable evidence that such insurances are in force
within 20 Working Days of any written request which refers to the Owner's rights under
this paragraph 8.6, the Owner may itself effect such insurance cover and the reasonable
commercia cost of doing so (including any reasonable administration cost) may be

deducted by the Owner from the payments due under this Agreement.

9 PROGRESSOF THE WORKSAND SITE MEETINGS

9.1

9.2

9.3

The Developer will keep the Owner reasonably informed at regular intervals (being not
lessthan monthly) in relation to the progress of the Devel opment throughout the conduct
of the Development which shall include without limitation, details of any actual or
anticipated problems or delays and on an open book basis, copies of all material cost
communications in relation to the Building Contract including without limitation any

reports provided by the Quantity Surveyor.

The Developer will hold site meetings not | ess than once every month and shall procure
that such of the Building Contractor, the members of the Professiona Team as
appropriate having regard to the subject matter of the relevant meeting attend such
meetings to review or plan progress or deal with any other matter relating to the carrying
out of the Development including but not limited to costs meetings and the Owner isable
to attend.

The Developer will:

9.3.1 givethe Owner and the Owner's Representative not less than 3 Working Days
written notice of any site meetings called unless it has been agreed that site
meetingswill be held at regular intervalson dates and at times agreed in advance;

9.3.2 provideto the Owner adetailed contractor's report in advance of each regular or
other meeting held;

9.3.3 permit the Owner and the Owner's Representative, if they so desire, to attend and

participate in those site meetings;

9.34 supply (at least 5 Working Days before the next meeting) the Owner and the
Owner's Representative with copies of full minutes of the previous site meeting
insofar as they relate to the Development and with monthly updates on the
progress of the Development, whether or not they attend;
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9.3.5 supply the Owner and the Owner's Representative with any of the following as

9.3.6

arerelevant:

@ al plans, drawings, specifications, structural calculations and other
materia from time to time comprising the Plans and Specifications;

(b) applications for and correspondence relating to any Requisite Consents
and the outcome of such applications;

(o) final test certificates and specialist reports and surveys for the
Development;

(d) a copy of every instruction, variation, order, statement or certificate
issued by or to the Building Contractor pursuant to the Building Contract
no later than 5 Working Days after itsissue;

(e an update on the status of the Building Contract and all Professional
Team Appointments, Sub-Contracts and Warranty Deeds; and

) such other information as is within the possession or control of the

Developer and relates to the Devel opment and which isrequested by the
Owner or the Owner's Representative;

in respect of any representations made by the Owner or the Owner's

Representative:

@ have due regard to such representations and take proper account of them,;

(b) use al reasonable endeavours to procure that the members of the
Professional Team and the Building Contractor have due regard to and
take proper account of such representations;

(c) use reasonable endeavours to procure that the Building Contractor sees
that any Primary Sub-Contractors have due regard to and take proper
account of such representations,

(d) notify the Owner and the Owner's Representative of any material

relevant written observations made by the members of the Professional
Team or the Building Contractor or the Primary Sub-Contractors in
respect of the Owner or the Owner's Representative's observations and

representations.
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11

COMMENCEMENT AND COMPLETION OF THE WORKS

The Developer shall use reasonable endeavours to achieve Practical Completion of the

Development by the Target Date.

DELAYSEXTENSIONSOF TIME

111

11.2

11.3

11.1.1 4l or any part of the Developer's obligations under this Agreement will be or are

delayed for any reason; or

11.1.2 any part or parts of the Devel oper's obligations under this Agreement islikely to
be or has been delayed beyond the Target Date; or

11.1.3 if thereislikely to beadeay in achieving the Target Date by reason of any Delay

Event;

the Devel oper shall (acting reasonably) give written notice of the expected delay (if any)
and sufficient particulars of its cause to the Owner's Representative and the Employer's

Agent within 5 Working Days of the Developer becoming aware of the same.

If thereisany delay in commencing, carrying out or completing the Development arising
from one of the matters detailed in paragraph 11.1.3 then the Start Date Longstop, the
Target Date, the LADs Date and the Construction Long Stop Date and any other deadline
for the Development or any part of it shall be extended by the period or periods of time
equivalent to such period as the Employer's Agent certifies as being reasonable and
proper in the light of the reasons for the delay.

An extension of time pursuant to paragraph 11.2 is not permitted to the extent that the
Developer has not:

11.3.1 used and continued to use reasonable endeavours at reasonable cost to avoid or
mitigate the effect of the delay; and/or

11.3.2 requested that the Employer's Agent takes (or included in their appointment a
requirement for the Employer's Agent to take) due and proper regard of any
representations made by the Owner or the Owner's Representative in connection
with the proposed extension of the relevant Target Date and/or Construction
Long Stop Date.
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114

The length of any extension of time to be given pursuant to paragraph 11.2 shall be such

period as the Employer's Agent properly certifies, provided that:

1141

11.4.2

no extension shall be given to the extent that a delay is caused by any error,
omission or default on the part of the Developer or any person for whom it is

responsible;

any extension given shall be such asisfair and reasonabl e in the circumstances.

PRACTICAL COMPLETION

121

I ssue of Certificate of Practical Completion

1211

121.2

12.1.3

12.1.4

12.1.5

In relation to the Devel opment the Devel oper will give (or will procure that the
Employer's Agent) gives to the Owner and the Owner's Representative not less

than;

@ four weeks' notice of the date when the Developer anticipates in its
reasonabl e opinion the Development will achieve Practical Completion,

such date being indicative only and not binding upon the Devel oper; and

(b) 5 Working Days' notice of the date when the Employer's Agent will
inspect the Development with a view to issuing the Certificate of
Practical Completion.

Following the service of a notice pursuant to paragraph 12.1.1 the Developer
shall keep the Owner informed of progress towards and any matters that affect
or may affect the issue of the Certificate of Practical Completion.

The Owner and the Owner's Representative shal be entitled to attend the
inspection of the Development by the Employer's Agent with a view to issuing
the Certificate of Practicdl Completion and may make representations to the
Employer's Agent.

If following initial inspection the Employer's Agent does not issue the Certificate
of Practicadl Completion then the Developer will give further notice of any
reinspection or subsequent inspection pursuant to paragraph 12.1.1(b) save that
only 3 Working Days' notice need be given.

Any inspection pursuant to this paragraph must only be undertaken on aWorking
Day in daylight hours.
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12.1.6 The Developer shal procure that the Employer's Agent has reasonable regard to
any issues raised by the Owner's Representative pursuant to paragraph 12.1.3
and the Developer shall procure that the appointment of the Employer's Agent
contains provisions requiring the Employer's Agent to only issue the Certificate
of Practical Completion once he is satisfied that the Practical Completion Pre-

Conditions have been met.

12.1.7 Prior to Practical Completion of the whole of the Development the Devel oper
shall satisfy or procure satisfaction of the Practical Completion Pre-Conditions.

12.1.8 The Developer shall procure that the Employer's Agent, in relation to the issue
of the Certificate of Practical Completion shall:-

@ act in accordance with his appointment;

(b) have due and proper regard to any reasonable representations made in
good time and at least 5 Working Days prior to anticipated Practical
Completion by the Owner as to whether either a Certificate of Practical
Completion should be issued as a particular time or what qualifications
should be made to the Certificate of Practical Completion upon itsissue
but the Employer's Agent will not be bound by them;

(c) issue the Certificate of Practical Completion in accordance with the
Building Contract.

12.1.9 Unless completion of such worksis a precondition to lawful occupation of the
Property pursuant to any Requisite Consent, the Owner agrees and acknowledges
that the Employer’s Agent may certify Practical Completion even if planting or
landscaping works are outstanding where it was not practical to complete those
by the Date of Practical Completion because of the season in which the Date of
Practical Completion.

12.1.10 The Developer shall procure that the Employer's Agent provides the Owner with
acopy of the Certificate of Practical Completion as soon as reasonably practical
and within 3 Working Days of the Date of Practical Completion.

12.2  Following Practical Completion

12.2.1 As soon as reasonably practicable following Practicd Completion, the

Developer will obtain any outstanding Requisite Consents that are required on
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the completion of the Development and provide copies of them to Owner and
provide to the Owner (within 20 Working Days of Practical Completion) all
0O&M manuals, hedth and safety files and other operational documentation
relating to the Devel opment.

12.2.2 The Developer will ensurethat "asbuilt" drawingswill be provided to the Owner
within 3 months of the Date of Practical Completion

DEFECTS

131

13.2

13.3

The Developer shall enforce the defects liability provisionsin the Building Contract and
shall ensure that all notified defects in accordance with the Building Contract and this
Agreement are made good at no cost to the Owner in accordance with the terms of the
Building Contract before or as soon as reasonably practicable after the end of the Defects
Liability Period.

The Developer shall procure that no later than 3 months before the end of the Defects
Liability Period the Employer's Agent inspects the Property and prepares a schedule of
defects which shall include and itemise defects, shrinkages and other faults due to

materias or workmanship not in accordance with the Building Contract and will:

13.2.1 ensurethat the Employer's Agent promptly delivers acopy to the Owner in time
for them to consider it and notify additions or revisions to the Employer's Agent;

13.2.2 where the Owner notifies additions or revisions to the schedule of defects,
procure that where appropriate the Employer's Agent properly considers such
additions or revisions and if agreed shall include them in arevised schedule and
shall promptly provide a copy of the revised schedule to the Owner on each
occasion that the Owner has requested additions or revisions;

13.2.3 ensure that the Employer's Agent delivers the schedule (with any approved
additions) to the Building Contractor within the appropriate time limitsfor doing

so under the Building Contract, and

13.2.4 procurethat the Employer's Agent includesin its schedul e of defects any defects
reasonably and properly notified to it by the Owner at least 10 Working Days
before the expiry of the Defects Liability Period.

The Developer will procure that the Employer's Agent inspects the Devel opment with a

view to theissue of the Certificate of Making Good Defectsin accordance with the terms
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134

135

13.6

of the Building Contract and will procure that the Employer's Agent gives the Owner not
less than 5 Working Days' prior written notice of the date and time (being a Working
Day during the hours of daylight), when the Employer's Agent will carry out its

inspection with aview to issuing the Certificate of Making Good Defects.

The Owner and the Owner's Representative will be entitled to accompany the Employer's
Agent on the inspection of the Development for the purposes of issuing the Certificate
of Making Good Defects and to make representations on the proposa to issue the
Certificate of Making Good Defects and the Developer will procure that the Employer's
Agent takes proper account of any written representations made by them but he will not

be bound by them.

If the Employer's Agent decides that the Certificate of Making Good Defects should not
be issued following any inspection then the Developer shall request that the Employer's
Agent shall provide to the Owner not less than 3 Working Days' notice as to the date
upon which it intendsto re-inspect the Development with aview to issuing the certificate
and so that the notification, inspection and representation procedure shall be repeated in
each case as often as shall be necessary.

The Developer will give acopy of the Certificate of Completion of Making Good Defects
to the Owner as soon as reasonably practicable after theissue of the Certificate of Making
Good Defects and in any event within 3 Working Days of itsissue.

REMEDYING SNAGGING ITEMSAND DEFECTS

141

14.2

The Developer will procure that the Building Contractor remedies any snagging items
identified in any snagging list attached to or issued with the Certificate of Practical
Completion and/or any defects and/or omissions to the Development Works as may be
notified by the Employer's Agent pursuant to paragraph 13.

In complying with paragraph 14.1 and/or in relation to the enforcement of the defects
liability provisions under the Building Contract in accordance with paragraph 13 the
Developer shal comply or procure compliance with the provisions of clause 5.5 so far

as applicable and in doing so shal:

14.2.1 cause the minimum amount of interference and disruption as is reasonably

practicabl e to the use and/or occupation of the Property;

14.2.2 comply with any reasonable directions and security precautions and (when

relating to defects) safeguarding requirements of the Owner insofar as (excluding
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those relating to safeguarding) they do not unreasonably prevent or delay the
carrying out and completion of such works. The Developer shall not be liable

for any delay caused by having to comply with such requirements;

14.2.3 procure that its agent agrees to be accompanied (if the Owner requires) by the
Owner or such other person as is nominated from time to time by the Owner but
if the Owner is not then available or does not then make such person available
then the Developer will, to that extent, no longer have to comply with the

relevant obligations on its part in this Agreement which necessitate such entry;

14.2.4 promptly make good any damage caused to the Property and leaves the Property

clean and tidy and free from equipment, materials, tools and rubbish.

MEASUREMENT & ASSOCIATED CALCULATIONS

151

152

153

154

155

156

Prior to the First Measure Date the Developer and the Owner are to jointly instruct the
M easurement Surveyor to measure the GIA of the ground floor slab of the Property at or

as soon as reasonably practicable after the First Measure Date.

Prior to the Second Measure Date the Developer and the Owner areto jointly instruct the
Measurement Surveyor to measure the GIA of the areas within the steel frame to ensure
that the Lower Floor Area Tolerance will not be breached.

Prior to the Third Measure Date the Developer and the Owner are to jointly instruct the
M easurement Surveyor to measure the Floor Area of the buildings at the Property.

The parties shall procure that the Measurement Surveyor shall give notice to the
Developer and the Owner of its decision as to the actual sizes and dimensions (as
applicable) of each of the areas so measured as soon as possible after each of the First
Measure Date, the Second Measure Date and the Third Measure Date.

In the event that at the First Measure Date and/or the Second Measure Date it becomes
apparent that the Floor Area is likely once measured at the Third Measure Date to be
smaller than the Lower Floor Area Tolerance then the Developer will take corrective
action to ensure that the Floor Area once measured at the Third Measure Date is equal to

or greater than the Lower Floor Area Tolerance.

The cost of the Measurement Surveyor is a Development Cost.
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17 UNDERTAKING OF OWNER WORKSPRIOR TO PRACTICAL COMPLETION

171

17.2

The Owner may commence the Owner Works from and including the Access Date
provided that in the event that it is agreed between the Developer and the Owner that
access prior to the Access Date is possible but may have an adverse impact on the
Development Costs the Owner may elect to take such early access subject to beliable to
pay to the Developer such actual and proper costs which may arise in addition to the
Development Costs.

Whilst at the Property pursuant to this provision the Owner shall:

17.2.1 not cause any damage to the Property and shall make good any damage caused
as soon as reasonably possible;

17.2.2 not interfere with the Development;

17.2.3 comply with the reasonable health and safety requirements of the Developer and
the Contractor;

17.2.4 not do anything to invalidate or vitiate any insurance in relation to the Property.
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SCHEDULE 3—-PC PRE-CONDITIONS

The Works have been carried out and completed in accordance with the Employer's
Requirements and Contractor's Proposals and all Consents as evidence by the Certificate of
Practical Completion and the parties agree that the Certificate of Practical Completion is

sufficient evidence of satisfaction of this requirement.

Dischargeof al conditionsin any planning consent for the Development granted in accordance
with the Town and Country Planning Act 1990 which requires to be discharged or satisfied
before the commencement of the Devel opment or the commencement of occupation other than
any which relate to the use or occupation of the Property following completion of the
Development and the Owner will fully co-operate with the Developer to ensure that they are
satisfied or discharged.

Discharge of al conditions in any Statutory Agreement which requires to be discharged or
satisfied before the commencement of the Development or the commencement of occupation
other than any which relate to the use or occupation of the Property following completion of
the Development and the Owner will fully co-operate with the Developer to ensure that they
are satisfied or discharged.

All final construction issue drawings for the Property.

All testing, commissioning and witnessing are completed and all certification provided, as
required in the DEIR schedule (annexed to this Agreement at Annexure 5) where the
Accountable Party for Delivery is Contractor or Developer and in so far astherelevant itemis
to be delivered at the Property as part of the Development Works as shown in the Plans and

Specifications.

The ddlivery by the Developer to the Owner of the completed Warranty Deeds pursuant to
paragraph 6 of Schedule 2 or, if permitted pursuant to paragraph 4.3 of Schedule 1, product
guarantees.

All Requisite Consents (other than any which relate solely to the use of the Property following
completion required to allow occupation of the Development) have been obtained.

Provide all documentation as required in the DEIR schedule (annexed to this Agreement at

Annexure 5) for handover.
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9. Soft landings and familiarisation training having been given or an offer of it having been made
to the Owner but without the Owner having taken up that offer within 14 days of it being made.
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SCHEDULE 4 -PAYMENT OBLIGATIONS

GENERAL
11 The Owner shall pay the Development Costs in accordance with paragraph 2.

12 The Owner's obligations to pay the Development Costs will end only on determination
of this Agreement and, so that there is no doubt on this issue, shall continue even after
Practical Completion.

PAYMENT OF DEVELOPMENT COSTS
2.1 General

211 The Owner's obligation to make any further payment under this paragraph 2
(without prejudice to the Owner's liability to make payments then due but
unpaid) shall:

@ cease if this Agreement shall have been properly terminated by the

Owner in accordance with its terms; or

(b) be suspended (with no interest for late payment payable during the
proper period of any such suspension) if the Owner gives written notice
to the Developer confirming that it is exercising its right to suspend
payment under this paragraph for so long as a Serious Default is
subsisting;

provided that any ability inthe remainder of this Agreement to suspend payments
by the Owner shall not apply so as to allow the Owner to suspend or refuse
payment of sums which are referable to payments due or made under the
Building Contract in respect of Development undertaken prior to the date of the
suspension.

2.1.2 If the Owner suspends payment of Development Costs pursuant to paragraph
2.1.1 then it shall, within 5 Working Days of the cessation of the matter which
gave rise to the right to suspend payment, pay to the Developer the full amount
of al payments so suspended.
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2.2

2.3

Developer's Expenditure

221

222

The Owner will, by way of monthly instalments, pay to the Developer the
Development Costs that the Developer has incurred or which it has aliability to
pay less any sumsthat have previously been paid by the Owner as Development
Costs pursuant to this Schedule.

Any request for payment of Developer's Costs pursuant to paragraph 2.2.1 must
be submitted to the Owner accompanied by:

€) written confirmation from the Developer addressed to the Owner that

such sums are properly due and payable as Development Costs;

(b) reasonabl e evidence that the sums have been incurred by or arealiability

of the Developer;

(c) a copy of any payment application issued under the Building Contract
including any supporting documentation provided to the Developer or

by the Developer in the case of a pay less notice; and

(d) if applicable avalid VAT invoice from the Developer in respect of the
costs claimed, addressed to the Owner;

Payments of Development Costs

231

2.3.2

2.3.3

The Developer shall, if the Owner's Representative requires it, liaise with the
Owner's Representative to discuss the application and the Owner's
Representative shall be permitted to make representations on the application.

The following procedures shall be adopted for the application for and making of
payment of Development Costs by the Owner pursuant to this Schedule during
the course of the Development in relation to sums under the Building Contract.

Within | =fter the issue by the Developer (or by the Employer's
Agent on behalf of the Developer) of each interim payment advice issued under
the Building Contract or (if earlier) the expiry of ||| | | QEENEE from receipt
of a payment application from the Building Contractor under the Building
Contract (as applicable) the Devel oper shall produce to the Owner an application
for payment which complies with any applicable requirements of paragraph 2.2
(aPayment Application).
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235

236

2.3.7

238

The Owner will be permitted to accompany the Devel oper and/or the Employer’s
Agent on any meetings with the Building Contractor and/or any inspection to be
made to verify the information provided by the Building Contractor with any
application for payment made under the Building Contract. The Developer will
have due regard to any representations made by the Owner regarding the
substance or quantum of a Payment Application or the application for payment
made by the Building Contractor but the issue of a Payment Notice to the
Building Contractor will remain in the sole professiona discretion of the

Employer’s Agent.

Notwithstanding any other provision of this Agreement the parties acknowledge
and agree that for all purposes of this paragraph 2 any application for payment
and any other information to be given in accordance with this Schedule can be

given by email to the Owner aij GG o such other

email address as may be from timeto time notified in writing to the Devel oper).

Within | =fter receipt of aPayment Application the Owner shall
pay to the Developer the amount in that Payment Application.

The Owner may, after payment, if it objects to the whole or any part of the
amounts paid pursuant to the Payment Application, refer the issue for

determination in accordance with clause 16 and the question as to whether:-

@ the amount or amounts objected to ought properly to have been paid by
the Owner pursuant to this Agreement at the time at which in the
ordinary course of events they would have been payable if the Payment

Application had not been the subject of such an objection; and/or
(b) the objection raised by the Owner isor was avalid objection,

and in the event that it is determined that the Owner's objection was valid the
amounts which should not have been paid by the Owner shall at the discretion
of the Owner either (a) be repaid by the Developer to the Owner within
I (oocther with interest at the Interest Rate; or (b) be deducted
together with interest at the Interest Rate from the payment demanded in the
subsequent Payment Application(s).

In relation to Payment Applications:
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2.5

@ no Payment Application (other than any relating to any payment due
under a Statutory Agreement and/or the final Payment Application
submitted by the Developer) shall be for an aggregate amount of less
than Jiilexclusive of VAT; and

(b) Payment Applications (other than the final Payment Application
submitted by the Developer) may not be made more frequently than at

monthly intervals.

2.3.9 The Developer shal, from time to time and to the extent not otherwise or
previoudly provided in accordance with this Agreement, within 5 Working Days

after receipt, provide to the Owner:

@ a copy of every certificate issued by the Employer's Agent under the
Building Contract as to any amount due and payable, together with a
copy of a calculation prepared by the Employer's Agent supporting the

amount shown as due for payment under that certificate;

(b) copies of all accounts and other documentary evidence in respect of any

costs constituting Development Costs; and

(c) an estimated final account (save for any matters which would normally
be dealt with in a final account prepared under the Building Contract)
and such supporting documents as the Owner may reasonably require.

Payment recipient

All paymentsin respect of Development Costs pursuant to Payment Applications under
this Schedule shall be made direct to the Developer

The Final Payment
251 Onthedate which is|j | | I fo!'owing the later of:
@ the Final Payment Date; and

@ the date on which the Developer has provided the Owner avalid VAT
invoice (if VAT is payable) in respect of the Final Payment;

the Owner will make the Final Payment to the Devel oper.
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If at the date provided for in paragraph 2.5.1, this Agreement has been validly
determined by the Owner, no Final Payment shall be payable hereunder.

2.6 Suspension of Developer Obligations
2.6.1 If the Owner failsto pay a sum payable to the Developer under this Agreement
(together with any VAT properly chargeable in respect of that payment) by the
due date for payment and the failure continues for [JJjjjJj after the Developer has
given written notice to the Owner of itsintention to suspend the performance of
its obligations under this Agreement and the grounds for such suspension, the
Developer, without affecting its other rights and remedies, may suspend
performance of any or al of its obligations until payment ismadein full.
2.6.2 Wherethe Developer has exercised itsright of suspension under paragraph 2.6.1:
€) the Owner shall pay to the Developer a reasonable amount in respect of
costs and expenses reasonably and properly incurred as a result of
exercising theright;
(b) it shall be entitled to a commensurate extension to each of Start Date
Longstop, the Target Date, the LADs Date, the Construction Long Stop
Date equal to the period during which the Developer suspends
performance of its obligations
2.6.3 Applications in respect of any such costs and expenses shall be made to the
Owner and the Developer shall with its application or on request submit such
details of them as are reasonably necessary for ascertaining the amount in
question.
ACCOUNTING
31 The Developer mugt, at all times, maintain a full notional account (operated on normal
accounting principles for monies paid and monies received) identifying all Devel opment
Costs paid.
3.2 On written demand not more frequently than once in any three months, the Developer
must provide the Owner with a copy of the notional account referred to in paragraph 3.1.
3.3 The Owner will maintain records of payments made by the Owner pursuant to this

Agreement and shall make such records available to the Devel oper on written demand.
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VAT
VAT paid by the Owner to the extent it is recoverable.
REQUESTSFOR INFORMATION

The Developer shall promptly provide full responses to any reasonable enquiries or requests for
information raised by the Owner in relation to the information or documentation provided by or
on behalf of the Developer pursuant to this Schedule.

LATE PAYMENTS

If any payment due under this Schedule remains unpaid after its due date, the defaulting party
shall pay interest at the Interest Rate on so much of the amount due as for the time being remains
unpaid from the date the payment became due until the payment is made and received in cleared
funds.
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ANNEX 1-PROFESSIONAL TEAM APPOINTMENTS
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DATED 2025

THORPE PARK DEVELOPMENTSLIMITED (1)

and

APPOINTMENT
AS
QUANTITY SURVEYOR AND EMPLOYER'SAGENT
IN RESPECT OF

[THORPE PARK SIXTH FORM COLLEGE]

WALKER MORRISLLP
33 Wellington Street
LEEDS
LS14DL
Tel: 0113 2832500
Fax: 0113 2459412
Ref: TPD00004.183



THISAPPOINTMENT ISMADE ON 2025

BETWEEN:

@

)

THORPE PARK DEVELOPMENTS LIMITED (company number 04141504) whose
registered office is a Europa House, 20 Esplanade, Scarborough, North Yorkshire, YO11
2AQ (the Client)

WHEREBY IT ISAGREED asfollows:

1 INTERPRETATION

In this Appointment unless the context requires otherwise:

11

The following words and expressions mean:

the Building Contract the building contract under which the Building Contractor is for

the time being employed for the design and construction of the Development;

the Building Contractor the building contractor for the time being employed by the

Client under the Building Contract;

BR Principal Contractor means the contractor or the person appointed by the Client
from time to time to act as principal contractor pursuant to the Building Regulations

and/or the Building Safety Act and accompanying legislation;

BR Principal Designer

Building Regulations means the Building Regulations 2010;

Building Safety Act meansthe Building Safety Act 2022,

CDM Principal Contractor means the contractor or the person appointed by the
Client from time to time to act as principal contractor pursuant to Regulation 5(1)(b) of
the CDM Regulations,



COM Principal Desgner

the CDM Regulations means the Construction (Design and Management) Regulations
2015;

the Client includes anyone to whom the benefit of this Appointment is validly

assigned;

the Development [the development of the Property as a sixth form college as more
particularly described in the Building Contract];

the Fee the fee set out in the Second Schedule;

Group Company means any subsidiary, subsidiary undertaking, holding company or
holding undertaking of the Client, or any other company or undertaking which has the
same ultimate holding company or parent undertaking as the Client (whether directly or
indirectly) as defined in section 1159 and Schedule 6 and section 1162 and Schedule 7
of the Companies Act 2006;

the HGCR Act the Housing Grants, Construction and Regeneration Act 1996, Part 11,
as amended by the Local Democracy, Economic Development and Construction Act
2009, Part 8;

Organisational Capability means the appropriate management policies, procedures,
systems and resources to ensure that individuals under the control of the Professional
comply with their relevant competence requirements in accordance with the CDM

Regulations and Building Regulations;

Other Professionals the other professonals and consultants involved in the

Development at any time;
the Property [the site located at Thorpe Perk, Leeds];

Related Entity means any body corporate or partnership entity which is at any time an
‘associated person’ or ‘associate’ of or in respect of the Client, or which is associated
with the Client, as defined in and for the purposes of sections 121 and 131 of the
Building Safety Act;



12

13

14

15

the Secretary of State for Education means the Secretary of State for Education of
Sanctuary Buildings, Great Smith Street, London, SW1P 3BT;

the Services the services set out in the First Schedule together with any Additional

Servicesinstructed under clause 4.

the Trust means the trust nominated by the Secretary of State for Education to operate
the college following completion of the Development, such entity to be notified to the

Professiona as soon as reasonably practicable.

Any reference to any statute, including any reference in any definition in this clause,

includes:

1.21 any amendment, modification, extension or re-enactment of it at any time;

1.2.2 all instruments, orders, plans, regulations, permissions, directions and any
other form of subsidiary legidation at any time made, issued or given under or

drawing validity from any statute; and
1.2.3  all European Union law, directives and regulations.
Any reference to any form of legal entity includes all other forms of legal entity.

Obligations by more than one person are joint and several and where any party under
this Appointment at any time is more than one person referencesto it are to each person

individually as well asjointly with the others comprising it.

The clause headings in this Appointment are for reference only and are not to be taken

into account in its construction or interpretation.

APPOINTMENT

21

2.2

The Client appoints the Professional in respect of the Devel opment and the Professional
accepts the appointment.

The Professional shall:

221  subjecttoclause 2.2.2, provide the Services;



2.3

222

223

224

225

226

2.2.7

exercise the standard of skill and care reasonably to be expected of a
competent consultant (in the discipline or disciplines to which the Services
relate and in accordance with the normal standards of such professions)
experienced in works of a similar size, scope and complexity to the
Development in the provision of the Services and nothing in this Appointment
shall be construed as requiring any higher or absolute standard in relation to

the provision of the Services;

subject to the standard of skill and care referred to in clause 2.2.2 to the extent
that the obligations in this sub-clause relate to the design of the Services and
all eements of the Development for which the Professional is responsible,
perform the Services with the intent to see that insofar as it relates to the
Services the Development complies with al relevant planning permissions,
listed building consents, building regulations and all other statutory and other
consents and with all deeds and documents relating to the Development and
the Property which the Client brings to its attention (the "Relevant
Documents') and in doing so see the Building Contractor is made aware of
each of the Relevant Documents;

promptly comply with all proper and reasonable instructions given to it by the
Client except where it has a discretion exercisable as between the Client and
any other person which it shall exercisefairly;

perform the Services in conjunction and harmony with the Client, the Other
Professiona s and the Building Contractor and their respective representatives,
officers, employees and agents,

attend at the Property and attend all meetings concerning the Development as
often as necessary or appropriate or as reasonably required by the Client in

connection with the provision of the Services; and

subject to clause 2.2.2, notify the Client as soon as reasonably practicable if
the Professional becomes aware of any circumstances which may cause the
budgetary requirements of the Client for the Development or the time for

completion of the Devel opment to be increased;

The Professional warrants and undertakes to the Client that:



231

232

233

234

235

it shall comply with the requirements of the CDM Regulations and applicable
Building Regulations in the performance of the Services and the duties and
responsibilities placed on the Professiona by those regulations and, without
affecting the generality of this requirement, co-operate fully with the CDM
Principal Designer and/or CDM Principa Contractor and/or the BR Principal
Designer and/or BR Principal Contractor and supply all information required
by him promptly;

it shall and has the skill, knowledge and experience (and, if the Professional is

an organisation, the Organisational Capability), necessary to:

(@  undertake the Services, in a manner that secures the health and safety
of any person affected by the Development, as required under the CDM
Regulations; and

(b)  comply with regulations 11F, 11J and 11K of Part 2A of the Building
Regulations;

it shall:

(@ as and when requested to do so by the Client, produce adequate
documentary evidence to the Client to demonstrate its compliance with
clause 2.3.2;

(b) immediately notify the Client where the Professional ceases to satisfy
the requirements of 2.3.2(b);

it shall liaise with and provide all reasonabl e assistance required by the Client,
the accountable person and/or the principal accountable person under the
Building Safety Act (where not the Client) and/or the BR Principal Designer
and/or the BR Principal Contractor to prepare, collate and deliver in atimely
manner all documents and materials relevant to the Services required pursuant
to the Building Safety Act;

it has registered with its regulatory body and has complied with all conditions
placed on it by its regulatory body with regards to competency as required
under the Building Safety Act 2022.
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2.5

2.6

FEES
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3.2

Any Services performed by the Professional before the date of this Appointment shall
be treated as having been performed under the terms of this Appointment, which
supersedes any previous agreement or understanding between the Client and the

Professiond in respect of the Devel opment.

In performing the Services, the Professional exercising the skill and care referred to in
clause 2.2.2, shall at al times have due regard to the agreements and documents which
have been entered into in respect of the Development provided that a copy of any such
contract or contracts or the relevant part or parts shall have been supplied or made
available to the Professional prior to the date of this Appointment or they have been
provided after the date of this Appointment and they do not impact upon the nature and
extent of the Services ("Original Third Party Agreements'). Where such contract or
contracts (or relevant part or parts) have been supplied or made available to the
Professiona after the date of this Appointment and they impact upon the nature and
extent of the Services, the Client may elect to deal with this as an Additional Servicein
line with clause 4 and where they do this shall be deemed a "Further Third Party
Agreement”. The Professional confirms they will perform the Services, exercising the
skill and care referred to in clause 2.2.2, having due regard to the Further Third Party
Agreements.

The Professiona undertakes to the Client that it has exercised and that it will continue
to exercise the standard of care set out in clause 2.2.2 in the performance of the
Services so that it does not cause a breach of any obligation contained in the Original
Third Party Agreements or Further Third Party Agreements by the Client.

The Client shal pay the Fee to the Professional in accordance with the Second
Schedule and any sums paid to the Professional in respect of the Services or the
Development before the date of this Appointment are deemed to have been paid on

account of the Fee.

Unless the Second Schedule provides otherwise the Fee is inclusive of al costs,
expenses, disbursements and overheads and the Professional shall not be entitled to
reimbursement for any such item unless it was incurred with the Client’s prior written

authority.



3.3
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The Professional shall maintain records of all (if any) costs, expenses, disbursements

and overheads which it is entitled to claim from the Client and make them available to

the Client when reasonably requested to do so.

The Feeisexclusive of VAT and the Client shall not be liable to pay any part of the Fee

until the Professional submits a valid VAT invoice to the Client giving a breakdown

and explanation of the sums included in the invoice including any costs, expenses,

disbursements and overheads claimed.

For the purposes of the HGCR Act:
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3.55

the due date for payment of each instalment of the Fee, whether interim or
final, shall be the later of:

(@ [ after the payment date stated in the Second Schedule; and

(b) the date of submission of an invoice by the Professional in accordance

with clause 3.4;

the final date for payment of the Fee, whether interim or final, shall be.
[l from the due date referred to in clause 3.5.1;

the Client shall give notice to the Professional specifying:

(@ the sum that the Client considers to be or to have been due at the
payment due date in respect of that payment ("the Notified Amount");
and

(b) thebasison which that sumis calculated;

the notice under clause 3.5.3 shall be given no later than [Jl| after the
date on which payment is due from the Client under clause 3.5.1;

if the Client fails to serve a notice in accordance with clause 3.5.3 then,
provided the invoice submitted by the Professional sets out the sum that the
Professiona considers to be or to have been due at the payment due date and
sets out the basis on which that sum is calculated then the sum specified in
such invoice shall be the Notified Amount.



3.6

3.5.6  where the Client intends to pay less than the Notified Amount it shall give
notice to the Professional no later than two days before the final date for

payment of the monies specifying:

(@ the sum that the Client considers to be due on the date such notice is

served; and
(b) thebasison which that sumis calculated;

In the event that the Client fails to pay any amount due to the Professional by the final
date for payment of that amount (and a valid pay less notice has not been served) the
Client shall pay simple interest on the amount due and unpaid as from the final date for
payment to the date of payment at the rate of [} per annum above the base rate from
time to time of the Bank of England and the parties agree this is a substantial remedy
under section 9 of the Late Payments of Commercial Debts (Interest) Act 1998.

4 ADDITIONAL SERVICES

41

4.2

4.3

4.4

If the Professional is instructed by the Client to undertake any services which it
considers are additional to the services set out in the First Schedule and which would
require an increase in the Fee (the Additional Services) then before complying with
the instruction (except in the case of emergency instructions which require immediate
action) the Professional will notify the Client and within three working days of the
instruction the Professional will provide to the Client its proposed increase in the Fee,
applying the hourly rates set out in the Second Schedule.

If the Client and the Professional are unable to agree on the additional fee the
Professional shall not carry out the Additional Services, and shall not be entitled to
payment for them, until it has received written confirmation from the Client requiring it
to carry them out.

Following receipt of a notice under clause 4.2 the additional fee payable for the
Additional Services will be as is fair and reasonable in the circumstances but shall be

based on the rates and any payment arrangements set out in the Second Schedule.

No additional payment will be due in respect of the Additional Services if the

Professional:

44.1 has not complied with the requirements of clauses 4.1 and 4.2; or



442 where and to the extent that the Additional Services have been necessitated in

whole or part by any negligence, omission or default on the part of the

Professional.
4.5 Unlessit is otherwise agreed the Professiona shall make an application for payment for

Additional Services (where the same is payable under this clause) during the month
following the performance of the Additional Services in question and the provisions of

clause 3.5 shall apply.
5 PROVISION OF COLLATERAL WARRANTIES

5.1 Within || of \ritten request by the Client the Professional shall execute
warranty deeds in the form annexed to this Appointment as Annexure 1 in respect of the

provision of the Servicesin favour of:
511 the Secretary of State for Education;
512 the Trust;

5.1.3  every organisation providing finance to the Client for the carrying out of the

Development;
514  every purchaser of the Property or any substantia part of it from the Client;

515  every tenant taking a lease of the Property or any substantial part of it from

either:
@ the Client; or
(b any purchaser of the Property or any part of it from the Client

subject in each case to any amendments which the Client requests and the Professional
agrees (such agreement not to be unreasonably withheld or delayed) and shall comply
with their terms once they are completed.

6 DESIGN

6.1 This clause 6 applies where and to the extent that the Professional is responsible for the

design of the whole or any part of the Development.



6.2

6.3

6.4

Where the Client employs anyone other than the Professional to design any part of the
Development the Professional shall co-ordinate the design of that part with the part of

the design for which the Professional is responsible.

The Professional warrants that it has exercised and will continue to exercise the

standard of skill and care referred to in clause 2.2.2 to see:

6.3.1  that the materials specified by it for use or incorporation in the Devel opment
are or will be in accordance with British Standards and Codes of Practice

and/or any other regulations current at the date of specification; and

6.3.2 that no other material or method of use generally known at the time of
specification to be dedeterious to heath and safety, to the integrity of
buildings or other structures or plant or machinery or not in accordance with
good building practice will be specified by it for use or incorporation in the

Development and that it will not authorise any of them to be used.

Subject to clause 2.2.2, the Professional shall not make any alteration, addition to or
omission from the design of the Devel opment without the Client’s prior written consent
unless the dteration, addition or omission is required in an emergency and the
Professional having used reasonable endeavours to secure the Client’s consent has not
been able to obtain it unless the Client has expresdy refused to giveit.

LICENCE TO USE PLANSETC.

7.1

7.2

The copyright in all drawings, documents, reports, models, plans, specifications, CAD
materials, bills of quantity, calculations, work, designs or inventions of any type
provided by the Professional in connection with the Development at any time (the
Copyright Material) shall remain vested in the Professional.

The Client and any person authorised by it is granted an irrevocable royalty free licence
to use and reproduce the Copyright Material for al purposes relating to the
Development and the Property including (without limitation) the completion,
construction, reconstruction, modification, repair, use, letting, sale and advertisement of
the Development and the Property but the Professional shall not be liable for any use of
the Copyright Material for any purpose other than that for which the same was
originally prepared by the Professional.
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7.5

7.6

The licence granted by clause 7.2 includes the right to grant sub-licences and that
licence and any sub-licences granted shall be transferable to third parties without

restriction.

The Professional shall alow the Client and anyone authorised by it access to the
Copyright Material at any time and shall supply copies of it to the Client and any
authorised person on request including such number of copies of it in respect of the

Development as finally built as the Client reasonably requires.

All royalties or other sums payable in respect of the supply and use of any patented
articles, processes or inventions required in connection with the performance of the
Services shall be paid by the Professional.

The Professional waives any rights it may have under Chapter IV (Mora Rights) and
Part 1 of the Copyright Designs and Patents Act 1988 in relation to the Development or
the Copyright Material.

INSURANCE

8.1

8.2

8.3

The Professional shall maintain professiona indemnity insurance with reputable
insurers lawfully carrying on insurance business in the UK/EU in an amount of not less
than [ i rcspect of each and every claim or series of
claims and for a period of 12 years following the date of practical completion of the
Development under the Building Contract (provided aways that, where the
Professiond's liabilities under this Appointment include liability under section 38 of the
Building Act 1984, the Professiona shall maintain such insurance for such longer
period as the Professiona remains liable under that legislation or under the Civil
Liability (Contribution) Act 1978) (the Insurance) subject to it being available at
commercially reasonable rates.

Any increased or additional premium required by any insurer by reason of the
Professiona’s own claims record or other acts or omissions or any other matters or
things particular to the Professional shall be deemed to be within commercially

reasonabl e rates under clause 8.1.

If the Insurance ceases to be available at commercially reasonabl e rates the Professiona
shall immediately inform the Client.
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9 STAFF

9.1

9.2

As and when reasonably requested to do so by the Client the Professional shall produce
for inspection adequate documentary evidence that the Insurance is being maintained
and that the current premium has been paid (but not in any way which would breach the

terms of the policy which were then in force).

The Professiona shall fully comply with all requirements of, or which relate to, the

Insurance.

The Professiona shall alocate to perform the Services sufficient and appropriate
numbers of appropriately qualified, competent and experienced personnel and shall
ensure (where appropriate) such continuity of personnel as is or may be necessary to
ensure at al times the proper, effective and efficient performance of the Services in

accordance with the requirements of this Appointment.

The Client shall be entitled, at its absolute discretion, to require the replacement of any
person employed by the Professiona in the performance of the Services who, in the
Client's reasonable opinion, has failed to perform satisfactorily or who has
misconducted himsalf in any way or is otherwise deemed by the Client to be of
insufficient competency for the requirements of this Appointment. The Professional
shall promptly replace such person with an appropriately qualified and experienced
substitute at no additional cost to the Client.

10 ASSIGNMENT AND SUB-CONTRACTING

10.1

10.2

This Appointment is personal to the Professional and it shall not without the prior
written consent of the Client:

10.1.1  assign, charge or transfer any right or obligation under this Appointment to
anyone else;

10.1.2 delegate, sub-contract or transfer any of the Services to anyone else.

This Appointment may be assigned by the Client without the Professional’ s consent:
10.2.1 toany Group Company;

10.2.2 by way of security or by way of re-assignment on redemption; and

10.2.3 ontwo other occasions.
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10.3 Notice of any assignment made under this clause shall be given to the Professional.

104 The Professional shall not contend that any assignee of this Deed under clause 10.1 is
precluded from recovering any loss resulting from any breach of this Deed (whenever
the breach occurred) because that person is an assignee of this Deed and not the original
promisee or because the Client or any intermediate assignee escaped loss due to its
having disposed of itsinterest in the Devel opment.

APPROVALS

The obligations of the Professional under this Appointment shall not be lessened or affected by:

111

11.2

any power or duty of the Client or any of the Other Professionals to grant or withhold
approval of, or object to, any matter in connection with the Development or to inspect

the Development; or

the grant or failure to grant any approval, the making or failure to make any objection

or any inspection of the Development or any failure to inspect it.

SUSPENSION AND TERMINATION

121

122

12.3

The Client may exclude any of the Services from this Appointment, suspend all or any
of the Services or terminate this Appointment a any time on written notice to the
Professional.

The Professional may terminate this Appointment if:

12.2.1 anything outside the Professional’s control happens which delays or
unreasonably impedes the carrying out of the Services for a period of [Jj

I
12.2.2  theClient suspends all of the Services for a period ||| GG

12.2.3 theClient isin materia default of its obligations under this Appointment and
failsto remedy the default after being given reasonable written notice to do so

in each case by reasonable written notice to the Client.

If any of the Services are excluded from this Appointment or this Appointment is
terminated the Professiona shal be entitled to part of the Fee calculated on a quantum
meruit basis but shall not be entitled to any claims in respect of loss of profit.
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If any of the Services are excluded from this Appointment, any or all of the Services are
suspended under this Appointment or this Appointment is terminated the Professional
shall take immediate steps to bring the Services, or the appropriate part of them, to an

end in an orderly manner with all reasonable speed and economy.

Any exclusion of any of the Services from this Appointment, any suspension of any or
all of the Services or the termination of this Appointment shall not affect the obligations
of the parties in respect of the Services actually performed by the Professional which
shall continue to apply.

PARTNERSHIP PROVISIONS

If the Professional is a partnership:

131

13.2

133

134

references in this Appointment to the Professional shall include references to each and

every present and future partner of the partnership and any successor partnership;
the liability of each and every partner under this Appointment shall be joint and several;

this Appointment shall not terminate on the death, retirement or resignation of any

partner;

the signatories on behalf of the Professional warrant to the Client that they are
authorised to enter into this Appointment on behalf of the Professional and that this
Appointment shall be effective and binding on every partner in the Professional.

CONFIDENTIALITY

Except as may be necessary for the proper performance of the Services or as otherwise required

by law the Professional shall not at any time disclose to any third party or make use of any

information of any kind relating to the Development. Nothing in this clause shall prevent the

disclosure or use of any information to obtain insurance, professional or legal advice or during

the course of any legal proceedings or where disclosure is required in accordance with any law or

regulation.
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LIMITATION

151

152

Without prejudice to any action or proceedings under this Appointment that arise from
a breach of section 38 of the Building Act 1984 in respect of which the limitation
period for bringing such contractual claims shall be the same as the applicable
limitation period if the action or proceedings were commenced under that legislation or
under the Civil Liability (Contribution) Act 1978 if later, no action or proceedings for
any breach of this Appointment whether in contract or in tort or in delict or in
negligence or for breach of statutory duty or otherwise shall be commenced against the
Professiona after the expiry of 12 years from the date of practica completion of the

relevant part of the Development under the Building Contract.

Without affecting any other limitation in this agreement, the Professional’s liability

under or in connection with this agreement shall be limited to ||| GGG
I for each and every claim or series of claims. This limit shall apply however

that liability arises including a liability arising by breach of contract, arising by tort
(including the tort of negligence) or arising by breach of statutory duty. Provided that
this clause 15.2 shall not exclude or limit the Professional's liability for:

1521  death or persond injury caused by the Professional's negligence; or

15.2.2  fraud or fraudulent misrepresentation.

NOTICES

Section 196 of the Law of Property Act 1925, as amended by the Recorded Delivery Service Act
1962, applies to the service of all noticesin connection with this Appointment except that it shall

be deemed to be amended as follows;

16.1

16.2

16.3

In this clause Working Day means any day from Monday to Friday (inclusive) other
than bank or public holidays.

The final words of section 196(4) “and that service........ be delivered” shall be deleted
and replaced with “and that service shall be deemed to be made on the second Working
Day after the registered | etter has been posted”.

Any notice may be sufficiently served by facsimile when service shall be deemed to be
made on the day of transmission if transmitted before 4.00 pm on a Working Day but

otherwise on the next following Working Day.



17 JURISDICTION AND GOVERNING LAW

This Appointment shall be governed by and interpreted in accordance with English law and the

parties irrevocably submit to the exclusive jurisdiction of the English courts.
18 CONTRACTS(RIGHTSOF THIRD PARTIES) ACT 1999

18.1 A person who is not a party to this Appointment has no right under the Contracts
(Rights of Third Parties) Act 1999 to enforce any of its terms but this does not affect
any right or remedy of athird party which exists or is available apart from that Act.

18.2 Notwithstanding clause 18.1, in the event that a building liability order (as such term is
defined in the Building Safety Act) is made in respect of a Related Entity, such Related
Entity shall be entitled to enforce each term of this Appointment as if it were named as
"joint employer" under this Appointment and to rely on any report, survey or findings
prepared by the Professional under the terms of this Appointment as if it had been

named addressee of such report, survey or findings.

IN WITNESS of which the parties to this Deed have duly executed it on the date specified on page

one.



THE FIRST SCHEDULE - THE SERVICES

SCOPE OF SERVICESASEMPLOYER'SAGENT AND QUANTITY SURVEYOR

Part A

General Duties

In conjunction with the Other Professionas, discuss and consider with the Client its
requirements and objectives, and review the Client's priorities, relating to the Development. As
part of this exercise, the brief will be further developed in consultation with the Client and the

Other Professionalsincorporating all the Client's requirements and objectives.

So perform the Services and Additional Services, if any, (i) so as best to meet the Client's
requirements and objectives as set out in the brief and in the Building Contract and (ii) to
ensure, as far as it is within the Professiona’s reasonable control, the completion of the
Development on time, within budget and to the performance and quality standards as set out in

the brief and in the Building Contract or otherwise agreed in writing with the Client.

Generally, monitor and report to the Client upon the activities and performance of the Building

Contractor under the Building Contract.

Act as a direct interface between the Client and the Building Contractor and so perform the
Services and co-ordinate the activities of the Building Contractor to meet the Client's objectives
and requirements set out in the brief and in the Building Contract or otherwise agreed in writing
with the Client.

Check the existence and monitor the renewal of the professional indemnity insurance of the
Building Contractor and any of its sub-contractors having a design responsibility in relation to
the Development and obtain for the Client broker's letters confirming the terms of such

insurance.

Having liaised with the Other Professionas, advise in connection with negotiation of the terms
of the third party agreements in respect of the Development ("Third Party Agreements') in so
far asthey relate to the Development and liaise as appropriate with the Client's legal advisersin

connection therewith.

Assist the Client in establishing financial management procedures (to be approved by the

Client) for contralling the cost to the Client of the Development.



8 Submit to the Client, on aregular basis, written reports and al other relevant information as to
the current status of every aspect of the Development relevant to the Professional’s appointment
having liaised with the Building Contractor and the Other Professionals as appropriate.

9 Attend regular meetings with the Client and, as appropriate, the Other Professionals and the
Building Contractor. Take and distribute to the Client minutes of such meetings, if appropriate.

10 At all material times inform the Client, the Other Professionals and the Building Contractor of
the need to make or give decisions, approvals or recommendations and/or to supply information
in relation to all those aspects of the Development relevant to the Services by "critical" dates so
asto avoid delay.

11 At the Client's request, provide such information and documentation in relation to the
Development as may be required from time to time by any persons interested in the
Development.

12 Co-operate with and assist the architect in his duties in relation to the Development and, in
particular, in connection with hisrole as leader of the design team.

13 Generally provide all services which would reasonably be expected of a firm of Employer's
Agents and Quantity Surveyors in relation to a project of the same nature, size, scope and
complexity asthe Development.

14 Manage the approval and monitoring process (by the Other Professionals) of any fitting out
works in respect of the Development procured by any tenant(s) pursuant to any Third Party
Agreement or otherwise, subject to the agreement of the appropriate additional fee.

15 Manage the overall cost of the Development and advise the Client of any alterations required
and obtain authorisation for changes.

16 Use reasonable endeavours to ensure that variation costs are agreed in accordance with the
change control procedures before any contract variations are formally issued.

Part B

Specific Duties

1 Obtain from the Client al information relevant to the performance of the Services and
Additional Services, if any.

2 Visit the Property and carry out aninitial appraisal.



In conjunction with the Other Professionals, advise the Client on the need for arrangements to

be made for the carrying out of the following surveys and investigations in relation to the site;
@ topographical surveys;

(b) dimensiond surveys;

(@) measured surveys,

(d) environmental studies/surveys;

(e other specia investigations and/or surveys (including, but without limitation surveys to

obtain details of construction in existence on or adjacent to the site).

Monitor the preparation of the design proposals by the Other Professionals for the construction
of the Development to achieve, general compliance with the Client's design brief, budget / cost
plan and programme for the Development ("Brief") and the requirements of the Client,
including drawings, specifications, schedules, design reports, samples, and to enable

competitive tenders to be obtained for the construction of the works.

Use reasonable endeavours to ensure that the Other Professionals and the Building Contractor
obtain all necessary building regulation approvals and all other statutory approvals, consents or
waivers in the proper manner and at the proper time and that all applications relating thereto are
diligently pursued.

Assist the architect to obtain the Client's approval as to the type of construction, quality of

materials and standard of workmanship required for the Development.

Use reasonable endeavours to ensure that the designs and specifications for the Development

are compatible with the agreed budget for the Development.

Establish and develop a detailed "Project Cost Plan" and agree the same with the Client.
Update the Project Cost Plan from time to time as necessary. Advise the Client on anticipated
cash flow to facilitate payments under the Building Contract and the appointments of the Other

Professional s where appropriate.

Monitor the progress of the design work relating to the Development and use reasonable
endeavours to ensure that the design programme is adhered to and that all designs are submitted
by the architect or Building Contractor (as the case may be) to the Client for comment and/or

approval in good time having regard to the project programme.
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Check that the Other Professionals and the Building Contractor, as appropriate, obtain all
necessary building regulation approvals and all other statutory approvals, consents or waiversin
the proper manner and at the proper time and that all applications relating thereto are diligently
pursued.

In conjunction with the Building Contractor and Other Professionals assist in the preparation by
the architect or the Building Contractor of and agree a project programme, including, design
and production information for the Development, including (without limitation) principal

activitiesand "critical” decision dates, and submit to the Client for approval.

Monitor the Building Contractor's and the design team’'s co-ordination of the production,
distribution and approval of al production information, working and construction drawings,

catal ogues, samples, equipment details and all other pertinent documents relating to the works.

In conjunction with the Other Professionals assist in the preparation by the architect or the
Building Contractor of a detailed programme or set of programmes for the procurement of the
Development including (without limitation) dates and time periods for the ordering of long
delivery items, negotiation or tender of speciaist or mgor work packages, preparation of
contract documents, negotiation or tender of the Building Contract, demolition, pre-construction
work or activities, construction, phased completion (if any), commissioning and clearance of
defects.

Prepare schedules of rates and other pricing documents fully describing the Development for
the purposes of obtaining competitive, or negotiated, tenders in relation to the Building

Contract.

In consultation with the Client and the Other Professionals, advise on the appropriate contract
strategy, method of procurement, the appropriate forms of construction contract(s) and contract
conditions in relation to the carrying out of the Development and liaise as appropriate with the

Client'slegal advisersin connection therewith.

Following consultation with the Other Professionals and the Client's legal advisers, agree the
Building Contract documentation for the execution of the Development and advise as to
division of the Development into sections, sectional completion dates, amounts of liquidated

damages, insurance, bonds, guarantees and warranties in favour of the Client and third parties.

Having liaised with the Other Professionals, recommend to the Client a list of main contractors

from whom tenders should be invited in respect of the Building Contract.
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Having liaised with the Other Professionals, prepare an invitation for tender in respect of the
Building Contract to be sent to selected tenderers, appraise and make recommendations on
tenders, attend interviews with tenderers and assist in the negotiation of the form of the finally
accepted tender. In particular, check tender submissions for arithmetical accuracy, leve of
pricing and pricing policy and advise on errors and qualifications in tenders and negotiate
thereon; prepare and negotiate any further documentation required for adjustment of the tender

total to the agreed contract sum.

Prepare the Employer's Requirements (as referred in the Building Contract) in liaison with the
design team incorporating designs and specifications prepared by the design team, for

incorporation in tender or negotiation documentation.

Where necessary, arrange with the approval of the Client for the advance ordering of plant,

materials and equipment for the Development with long delivery periods.

Having liaised with the Other Professionals, advise as to the need for specialist work packages,
agree lists of specialist sub-contractors and suppliers from whom tenders should be invited and
having liaised with and with input from the Client's legal advisers agree contract documentation

including warranties in favour of the Client and third parties.

In conjunction with the Other Professionals, report to the Client and make recommendations on
specialist sub-contractors and suppliers tenders and obtain the Client's approva for the

acceptance of such tenders.

In conjunction with the Other Professionals, the Building Contractor and the Client’s lega
advisors compile the Building Contract documentation (including the Employer's
Requirements) and arrange for execution liaising with the Client's lawyers as appropriate.
Check that all necessary insurances, bonds, guarantees and warranties are in place prior to

granting the contractor possession of the site, unless otherwise agreed with the Client.

Monitor the checking of the quality of work being undertaken by the Building Contractor and
his sub-contractors in relation to the works and its conformity with the approved drawings and

specifications and the Building Contract.

Monitor through the Other Professionals and the Building Contractor the work of the gas,

water, telephone and electricity utilities concerned with the execution of the Development.

Provide during the construction stages management services to monitor the progress of the

worksincluding visiting the site as and when required.
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Monitor the preparation of monthly valuations and certificates for payment under the Building

Contract.

Check that design information isissued by the Other Professionals, the Building Contractor and

his specialist contractors in accordance with the project programme for the Devel opment.

Establish and update a Project Cost Plan for the Development and advise the Client on
anticipated cash flow to facilitate payments under the Building Contract and where appropriate

the appointments of the Other Professionals.
Carry out the following financial services:

@ submit monthly financia reports to the Client incorporating data from the Other
Professionals and highlighting the impact of any variations to the Project Cost Plan and
cash flow(s);

(b) review previous financial advice to the Client in respect of the cost of the Development

in the light of tenders received;
(©) up-date financial reportsto the Client in light of design devel opment and changes;

(d) With the assistance of the other members of the design team, from time to time provide

estimates of the cost of variations to the works; and

(e report to the Client on the financial impact of delays to the project programme,
extensions of time claimed by and/or granted to the contractor and possible and actual

disruption to the regular progress of the Devel opment.

Provide to the Client on a regular basis with written reports and detailed information on the

progress of the Development, including (without limitation):

€) actual expenditure compared to the Project Cost Plan and the estimated cost to

completion;

(b actual progress of the Development compared to the project programme and the work

uncompl eted; and
(©) actual and anticipated changes and their impact on the Development.

Check the draft final account submitted by the Building Contractor under the Building Contract
and lead the negotiations for the settlement of the final account under the Building Contract as

required and recommend the negotiated account to the Client for agreement.
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34

35

36

In conjunction with the Other Professionals, use reasonable endeavours to ensure that all other
final accounts are dealt with in accordance with the relevant contract conditions applicable
thereto and that al claimsin relation to the Development are settled, subject in respect of claims
to the agreement of the appropriate additional fee.

Act generdly as the Client's Quantity Surveyor in connection with the Building Contract,

including (without limitation) carrying out the following services:

(a@) interim, projected and finad measurement and valuation of the

Development;

(bb)  valuation of draft instructions or variations proposed to be issued to the

Building Contractor;

Variations required by third parties and authorised by the Client will

attract a fee of [jof the value of the variation, with a minimum of

(cc)  invedtigation, verification and recording of any claims for extension of
time or additional monies by the Building Contractor, subject to the
agreement of the appropriate additional fee.

Verify any clams for extensions of time or additiona payments made by the Building
Contractor under the Building Contract and advise the Client as to their anticipated impact upon
the project programme and Project Cost Plan, subject to the agreement of the appropriate
additional fee.

Carry out al the duties, and functions of the Employer's Agent under the Building Contract,
including the receiving or issuing of applications, consents, instructions, notices, certificates,
reguests, statements or otherwise acting for the Client under the Building Contract. Such duties

and functions to include, without prejudice to the generality of the foregoing, the following:

@ the issue of such ingtructions to the contractor as may be necessary under the Building

Contract;

(b) on receipt of any application for Interim Payment (as defined in the Building Contract)
from the contractor, investigation and verification of the same and authorisation of
payment as necessary;
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39

40

41

(© advising the Client on notices of payment and on any notices for withholding payment
required which the employer is required to or may issue under the Building Contract

and the timing of any such notices;

(d) making of any necessary extensions of time and/or recommendations for payment of
direct loss and/or expense under the Building Contract, subject to the agreement of the

appropriate additional fee;

(e the maintenance of a comprehensive record of al matters concerned with the

administration of the Building Contract;

() as appropriate, ingtruct the carrying out of tests, taking of samples and/or opening up of
completed work to check that the works are being carried out in accordance with the

standards required by the agreed specifications.

In conjunction with the design team, administer with due and proper regard the provisions of
the Building Contract before and after practical completion of the works, including (without
limitation) the issue of practical and sectional completion certificates, statements and/or notices,
the preparation of snagging lists, and schedules of defects and other faults that appear in the
works after practical completion, and inspect the rectification of any omissions, defects or other
faults in the works which are outstanding at practical completion of the Development as
detailed in the schedule prepared by the Client that relates to the issue of the statement of
practical completion or which appear during the relevant defects liability period(s). Issue the

certificates, notices or statements of completion and making good of defects.

Carry out any duties and functions ascribed to the Professional in any agreements for lease,
liaising with the representatives of the tenants mentioned therein accordingly, subject to copies
of any such agreements for lease having been provided to the Professional by the Client prior to

the date of this Appointment.

Prior to practical completion of the Development, arrange for the Client to receive the necessary
information for the purposes of insuring the Development.

Deal with settlement of the final account under the Building Contract and, in conjunction with
the Other Professional's, recommend the negotiated account to the Client for agreement.

Use reasonable endeavours to ensure that al final accounts are dealt with in accordance with
the relevant contract conditions applicable thereto and that al claims in relation to the
Development are settled, subject in respect of claims to the agreement of the appropriate
additional fee.
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45

46

Not less than |l to the anticipated date for practical completion of the Development,

monitor the Building Contractor and the Other Professionals with respect to the delivery to the

Client as soon as possible following practical completion (and in any event so as to enable the

Client to comply with his obligations under the Third Party Agreements) of:

(@

(b)

()

(d)

()

(f)

two reproducible copies of "as-built" architectural drawings, including al plumbing,

sanitary, rainwater and drainage installations;

two reproducible copies of "as-built" mechanical and electrical drawings, including
copies of all test certificates, schedules of plant and machinery sub- contractors and

suppliers and al guarantees and warranties pertaining thereto;
the originals of al statutory consents, licences and approvals relating to the works;

two copies of the appropriate confirmation from the planning authority (if any) relating
to the discharge of relevant planning conditions and confirmation from the building
control and fire authorities as to final approval of the completed works including
(without limitation) confirmation from such authorities that the works can be occupied

for their intended purpose(s);

the heath and safety file for the works prepared in accordance with the CDM
Regulations; and

any other documents that are necessary to enable the Client to comply with his
obligations under the Third Party Agreements in relation to delivery of construction
documentation, subject to a copy of such Third Party Agreements having been provided

to the Professional by the Client prior to the date of this Appointment.

In consultation with the Other Professionals, monitor the progress of remedial works to the

Development and the release of retention monies in accordance with the Building Contract.

Assist the Client in resolving any minor dispute and settling all minor claims arising under the

Building Contract.

Monitor the execution and delivery of al collatera warranties from members of the Other

Professionas, the Building Contractor and his sub-contractors to be given in favour of the

Client and third parties.

The Professional acknowledges that if completion of the Development is intended to be

sectional it shall perform any duties or obligations required accordingly, and in particular those



relating to practical completion or making good of defects certification and the like shall be

performed in relation to each section as well asin relation to the works as awhole.



THE SECOND SCHEDULE - THE FEE

The fee payable to the Professional in respect of the Services shall be ||| GG 02 20 e

by the following instalments:

Stage | Description Total Cumulative

1 Preparation and Briefing

11 Initial Project Briefing

12 KiT Call meetings

13 Other pre-contract services including development of
procurement strategy, programme input, Design Team
meetings and documentation review (paid monthly as

wor ks proceed)

14 Preparation of expression of interest (EOI) enquiry and
pre-qualification

2 Concept Design

21 Issue of EOI/PQQ documentation to contractors

2.2 Review of EOI/PQQ responses, preparation of report and

recommendations

2.3 Preparation of Stage 1 Tender Documentation

24 Issue of Stage 1 Tender Documents

25 Assessment of Stage 1 Tenders

2.6 Stage 1 tender report and recommendations

2.7 Other pre-contract services including cost input and

Design Team Meetings (paid monthly as works proceed)

Spatial Co-ordination

31 Pre-contract services including preparation of cost plan.

Design Team meetings (paid monthly as works proceed)

3.2 Input to assist preparation of a pre-construction services

agreement

Technical Design (paid monthly as works proceed)

4.1 Pre-contract services including cost plan review. Design

Team meetings

4.2 Preparation of Stage 2 Tender Documentation

4.3 Issue of Stage 2 Tender Documents

4.4 Assessment of Stage 2 Tenders




4.5 Stage 2 tender report and recommendations
4.6 Preparation of Contract Documents

4.7 Issue of Contract Documents

5 Construction (paid monthly as works proceed)

51 Post contract services including monthly progress
meetings, interim valuations, financial reports, contract

administration; maximum construction period: 18 months

5.2 Final Account/ Fina Statement

6 Handover

6.1 Pre-handover notice(s)

6.2 Pre-handover inspection and snagging report

6.3 Issue of Practical Completion Statement

7 Use

7.1 Pre-end of Rectification Period inspection notice(s)

7.2 End of Rectification Period inspection and report

7.3 Final inspection

74 Issue of Notice of Completion of Making Good

TOTAL

Evaluation and instruction of variations will be subject to an additional fee of |Jjjjij of the value of the
variation, subject to aminimum of fee of ||

The following rates shall apply for Additional Services.

Position Hourly Rate
Partner ]
Associate e
Senior Quantity Surveyor B
Quantity Surveyor B




EXECUTED asaDeed by
THORPE PARK DEVELOPMENTSLIMITED

acting by two directors

)

Executed as a Deed by the Client

Director signature

Director name

Director signature

Director name



Executed as a Deed by the Professional

EXECUTED asaDeed by )
I )
in the presence of :- )
Witness SIgNature.........cooeveeeeieneeeee e
WitheSsS Name.........coovveeeieceee e
Withess AddresSS........ooeeeevieeeeeie e
Witness OCCUPaLioN..........cceeeeerevieeeesieceesee e
EXECUTED as aDeed by )
I )
in the presence of :- )
WItNESS SIgNELUIE..........oveieicieieeerese e
WiItNESS NaME......coveviiieieeeee e
Withess AdAreSS........oceeeeveeeeee e



EXECUTED asaDeed by )

- )

in the presence of :- )

Witness SIgNature.........coceveeeeneneeeee e

WITNESS NAIME......cc ettt ee e e e

EXECUTED asaDeed by )

- )

in the presence of :- )

WItNESS SIQNELUNE. .....c.eovieeieiirieeise e

WINESS NAIME. ... e e e e eeeee e



EXECUTED asaDeed by )

- )

in the presence of :- ) e ——

Witness SIgNature.........coovvveeereneeeee e

WITNESS NAIME......co ettt e e e e



ANNEXURE 1-DEED OF WARRANTY

DATED [*%xx]

[*****] LIMITEDPLC (1)
and

[*****] LIMITEDPLC (2)
and

[*****] LIMITEDPLC (3)

DEED OF COLLATERAL WARRANTY BY [*****]

RELATING TO [*****]

WALKER MORRISLLP
33 Wellington Street
LEEDS
LS14DL
Tel: 0113 2832500
Fax: 0113 2459412
Draft no; [*****]

Ref: [*****]



THISDEED ISMADE ON [*****]

BETWEEN:

@

)

©)

[*****] LimitedPLC (company number [*****]) whose registered office is at [*****] (the
Professional)

[[*****] LimitedPL C (company number [*****]) whose registered office is at [*****] (the
(the Developer) |

[*****] LimitedPLC (company number [*****]) whose registered office is at [*****] (the
Beneficiary)

IN CONSIDERATION of the sum of £1.00 paid by the Beneficiary, receipt of which the Professional
acknowledges, it is agreed as follows:

1 INTERPRETATION

In this Deed unless the context requires otherwise:

11

The following words and expressions mean:

the Agreement an agreement dated [*****] and made between the Developer (1) and
the Beneficiary (2) under which [the Developer agreed (inter alia) to [sell][let] the
Property to the Beneficiary][the Beneficiary agreed to provide finance to the Devel oper

for the carrying out of the Development];

the Appointment the appointment dated [*****] by which the Developer appointed

the Professional as [*****] in connection with the Devel opment;
the Beneficiary includes anyone to whom the benefit of this Deed isvaidly assigned;

the Building Contract the building contract entered into or to be entered into between
the Developer (1) and the Contractor (2) for the design and carrying out of the
Development and any replacement of it;

the Contractor [*****];
[the Developer [*****]];

the Development the [refurbishment][development] of the Property as described in
[the Agreement and] the Building Contract;



Group Company means any subsidiary, subsidiary undertaking, holding company or
holding undertaking of the Beneficiary, or any other company or undertaking which has
the same ultimate holding company or parent undertaking as the Beneficiary (whether
directly or indirectly) as defined in section 1159 and Schedule 6 and section 1162 and
Schedule 7 of the Companies Act 2006 (as amended);

the Property [*****];

Related Entity means any body corporate or partnership entity which is at any time an
‘associated person' or ‘associate€’ of or in respect of the Beneficiary, or which is
associated with the Beneficiary, as defined in and for the purposes of sections 121 and
131 of the Building Safety Act 2022.

12 Any reference to any form of legal entity includes all other forms of legal entity.

13 Obligations by more than one person are joint and several and where any party under
this Deed at any time is more than one person references to it are to each person
individually as well asjointly with the others comprising it.

14 The clause headings in this Deed are for reference only and shall not be taken into
account in its construction or interpretation.

ACKNOWLEDGEMENT

The Professional acknowledges that it owes the Beneficiary a professional duty of care arising

out of its position as a consultant to the Devel opment and warrants that:

21

2.2

it has performed and will continue to perform its duties under the Appointment as
required by, and in accordance with the Appointment; and

it has exercised and will continue to exercise the standard of skill and care reasonably to
be expected of a competent consultant (in the discipline or disciplines to which the
Services (as defined under the Appointment) relate and in accordance with the normal
standards of such professions) experienced in works of a similar size, scope and

complexity to the Development in the performance of its duties under the Appointment

but subject at al times to clause 8.2 the Professiona shall not have any greater liability to the
Beneficiary under this Deed than it would have had if the Beneficiary had been named as a joint

client in the Appointment.



DELETERIOUSMATERIALS

The Professional further warrants that it has exercised and will continue to exercise the standard

of skill and carereferred to in clause 2 to see:

31

32

that the materials specified by it for use or incorporation in the Development are or will
be in accordance with British Standards and Codes of Practice and/or any other

regulations current at the date of specification; and

that no other material or method of use generally known at the time of specification to
be deleterious to health and safety, to the integrity of buildings or other structures or
plant or machinery or not in accordance with good building practice will be specified
by it for use or incorporation in the Development and that it will not authorise any of
them to be used.

LICENCE TO USE PLANSETC.

4.1

4.2

4.3

4.4

The copyright in all drawings, documents, reports, models, plans, specifications, CAD
materials, hills of quantity, calculations, work, designs or inventions of any type
provided by the Professional in connection with the Development at any time (the
Copyright Material) shall remain vested in the Professional.

The Beneficiary and any person authorised by it is granted an irrevocable royalty free
licence to use and reproduce the Copyright Materia for al purposes relating to the
Development and the Property including (without limitation) the completion,
construction, reconstruction, modification, repair, use, letting, sale and advertisement of
the Development and the Property but the Professional shall not be liable for any use of
the Copyright Material for any purpose other than that for which the same was
originally prepared by the Professional.

The licence granted by clause 4.2 includes the right to grant sub-licences and that
licence and any sub-licences granted shall be transferable to third parties without

restriction.

The Professional shall allow the Beneficiary and anyone authorised by it access to the
Copyright Materia at any time and shall supply copies of it, or any part of it, to the

Beneficiary and any authorised person on request.



4.5

4.6

All royalties or other sums payable in respect of the supply and use of any patented
articles, processes or inventions required in connection with the performance of its

services under the Appointment shall be paid by the Professional.

The Professional waives any rights it may have under Chapter IV (Mora Rights) and
Part 1 of the Copyright Designs and Patents Act 1988 in relation to the Devel opment or
the Copyright Material.

INSURANCE

51

52

53

54

5.5

The Professional shall maintain professional indemnity insurance with reputable
insurers lawfully carrying on insurance business in the UK/EU in an amount of not less
than |GG i respect of each and every claim or series of
claims and for a period of 12 years following the date of practical completion of the
Development under the Building Contract (provided aways that, where the
Professiona's liabilities under this Appointment include liability under section 38 of the
Building Act 1984, the Professional shall maintain such insurance for such longer
period as the Professiona remains liable under that legidation or under the Civil
Liability (Contribution) Act 1978) (the Insurance) subject to it being available at
commercially reasonable rates.

Any increased or additional premium required by any insurer by reason of the
Professiona’s own claims record or other acts or omissions or any other matters or
things particular to the Professional shall be deemed to be within commercially
reasonabl e rates under clause 5.1.

If the Insurance ceases to be available at commercially reasonabl e rates the Professiona
shall immediately inform the Beneficiary.

As and when reasonably requested to do so by the Beneficiary the Professional shall
produce for inspection adequate documentary evidence that the Insurance is being
maintained and that the current premium has been paid (but not in any way which

would breach the terms of the policy thenin force).

The Professional shall fully comply with all requirements of, or which relate to, the

Insurance.



STEPIN RIGHTS[FUNDER AND DEVELOPER ONLY]

6.1

6.2

6.3

6.4

6.5

6.6

6.7

6.8

If the Agreement is terminated by the Beneficiary [Contractor the Professiona shall on
receipt of written notice from the Beneficiary accept the instructions of the Beneficiary,

or its appointee, to the exclusion of the Developer in respect of the Appointment.

The Professional will not, without first giving the Beneficiary at |east ||| [ | IR
B << cise any right it may have to terminate the Appointment, treat the
Appointment as repudiated by the Developer or discontinue the performance of any of

its duties under the Appointment.

The Professiona’s right to take any of the steps specified in clause 6.2 shall cease if
before the expiry of the Professional’s notice the Beneficiary serves written notice on
the Professiona requiring it to accept the ingructions of the Beneficiary, or its

appointee, to the exclusion of the Developer in respect of the Appointment.

Neither the Beneficiary, nor its appointee, shall have any liability to the Professional
under the Appointment unless and until the Beneficiary gives notice to the Professional
under clause 6.1 or clause 6.3 when the Beneficiary, or its appointee, as appropriate,
shal be liable for the performance of the Developer's obligations under the
Appointment, including the payment of all outstanding and future sums properly due to
the Professional and the Professional shall be liable to the Beneficiary, or its appointee,
as appropriate, for the performance of the Professiona’s obligations under the
Appointment as well as the Professional’ s obligations under this Deed.

The Professional shall not be concerned or required to enquire whether, and shall be
bound to assume that, as between the Developer and the Beneficiary, the Beneficiary is
entitled to give any notice served under clause 6.1.

The Professional shall not incur any liability to the Developer in complying with this
clause and the Developer confirms that the Beneficiary’s rights under this clause

override any obligations of the Professiona to the Developer under the Appointment.

The Professiona confirms to the Beneficiary that the Appointment isin existence at the

date of this Deed and that all sums dueto it under the Appointment are up to date.

The Developer has joined in this Deed to confirm its agreement to its terms.



6.9

Where the Professional has given rights in relation to the Appointment similar to those
contained in this clause 6 to a party providing funding to the Developer for the carrying
out of the Development (the Funder) then if both the Beneficiary and the Funder serve
notice under clause 6.1 or clause 6.3 or its equivalent the notice served by the Funder

shall prevail.

PARTNERSHIP PROVISIONS

If the Professional is a partnership:

7.1

7.2

7.3

74

referencesin this Deed to the Professional shall be to each and every present and future

partner of the partnership and any successor partnership;
the liability of each and every partner under this Deed shall be joint and several;
this Deed shall not terminate on the death, retirement or resignation of any partner;

the persons executing this Deed on behalf of the Professional warrant to the Beneficiary
that they are authorised to enter into this Deed on behalf of the Professional and that
this Deed shall be effective and binding on every partner in the Professional.

GENERAL

8.1

8.2

8.3

Without prejudice to any action or proceedings under this Deed that arise from a breach
of section 38 of the Building Act 1984 in respect of which the limitation period for
bringing such contractual claims shall be the same as the applicable limitation period if
the action or proceedings were commenced under that legidation or under the Civil
Liability (Contribution) Act 1978 if later, no action or proceedings whatsoever for any
breach of this deed shall be commenced against the Professiona after the expiry of 12
years from the date of practical completion (as defined by the Building Contract).

The Professional shall not exercise any right of legal or equitable set off or any rights of
deduction that may be available under the Appointment against any entitlement of the
Beneficiary, or its appointee, under this Deed.

The Beneficiary shal not be bound by any variation to the terms of the Appointment
where that variation reduces the liability of the Professional to the Beneficiary under

this Deed unless the Beneficiary has given written consent to the same.



10

84 The Professional will provide the Beneficiary, or its appointee, with any information
relating to the Development that they reasonably request and which is in the
Professional's possession or can be reasonably obtained.

8.5 The benefit of this Deed is in addition to any other rights or remedies whether in
negligence or otherwise which the Beneficiary or its appointee may have against the
Professional.

NOTICES

Section 196 of the Law of Property Act 1925, as amended by the Recorded Delivery Service Act

1962, applies to the service of al notices in connection with this Deed except that it shall be

deemed to be amended as follows:

91

9.2

9.3

In this clause Working Day means any day from Monday to Friday (inclusive) other

than bank or public holidays.

The final words of section 196(4) “and that service........ be delivered” shall be deleted
and replaced with “and that service shall be deemed to be made on the second Working
Day after the registered | etter has been posted”.

Any notice may be sufficiently served by facsimile when service shall be deemed to be
made on the day of transmission if transmitted before 4.00 pm on a Working Day but
otherwise on the next following Working Day.

ASSIGNMENT AND FURTHER DEEDS

10.1

10.2

The benefit of this Deed may be assigned without the Professiona’s [or the
Devel oper's] consent:

10.1.1  toany Group Company;
10.1.2 by way of security or by way of re-assignment on redemption; and
10.1.3 ontwo other occasions.

Notice of any assignment made under this clause shall be given to the [Developer and
the] Professional provided always that failure to provide such notice shall not in any

way invalidate or otherwise affect the assignment.



10.3 The Professional shall not contend that any assignee of this Deed under clause 10.1 is
precluded from recovering any loss resulting from any breach of this Deed (whenever
the breach occurred) because that person is an assignee of this Deed and not the original
promisee or because the Beneficiary or any intermediate assignee escaped loss due to

its having disposed of itsinterest in the Devel opment.
104 Except as allowed by this clause the benefit of this Deed is persona to the Beneficiary.

10.5 [The Professional agrees that, if the Beneficiary requires it, it will enter into further
warranty deeds in respect of the Property in the same form as this Deed (with the
omission of [the Developer as a party and except for clause 6 and] this sub-clause), with
only any amendments that are needed to give proper meaning and efficacy to the further
warranty deeds, in favour of every purchaser of the Property or any substantial part of it
from the Beneficiary and/or every tenant taking a lease of the Property or any
substantial part of it from either the Beneficiary or any purchaser of the Property or any

part of it from the Beneficiary.]*
11  JURISDICTION AND GOVERNING LAW

This Deed shall be governed by and interpreted in accordance with English law and the parties

irrevocably submit to the exclusive jurisdiction of the English courts.
12 CONTRACTS(RIGHTSOF THIRD PARTIES) ACT 1999

121 A person who is not a party to this Deed has no right under the Contracts (Rights of
Third Parties) Act 1999 to enforce any of its terms but this does not affect any right or
remedy of athird party which exists or is available apart from that Act.

12.2 Notwithstanding clause 12.1, in the event that a building liability order (as such termis
defined in the Building Safety Act 2022) is made in respect of a Related Entity, such
Related Entity shall be entitled to enforce each term of this Deed asiif it were named as
a benefitting party under this Deed.

IN WITNESS of which the parties to this Deed have duly executed it on the date specified on page

one.

! Funder and Purchasers only



EXECUTED as aDeed (but not delivered

until the date hereof) by

[*****]

acting by adirector and its secretary

or two directors

EXECUTED as aDeed (but not delivered

until the date hereof) by

[*****]

acting by adirector and its secretary

or two directors

SIGNED asaDeed (but not delivered )

until the date hereof) by the said

Director

Secretary/Director

Director

Secretary/Director



[*****]

in the presence of

the witness named bel ow

Name of witness

Address

Occupation

SIGNED asaDeed (but not delivered

until the date hereof) by the said

[*****]

in the presence of

the witness named bel ow

Name of witness

Address

Occupation



DATED 2025

THORPE PARK DEVELOPMENTSLIMITED (2)
and

[*****] LIMITEDPLC (2)

APPOINTMENT
AS
[*****]

IN RESPECT OF

[THORPE PARK SIXTH FORM COLLEGE]

WALKER MORRISLLP
33 Wellington Street
LEEDS
LS14DL
Tel: 0113 2832500
Fax: 0113 2459412
Ref: TPD00004.183



THISAPPOINTMENT ISMADE ON 2025

BETWEEN:

@

)

THORPE PARK DEVELOPMENTS LIMITED (company number 04141504) whose
registered office is a Europa House, 20 Esplanade, Scarborough, North Yorkshire, YO11
2AQ (the Client)

[*****] LimitedPL C (company number [*****]) whose registered office is at [*****] (the

Professional)

WHEREBY IT ISAGREED ASFOLLOWS:
INTERPRETATION

1

In this Appointment unless the context requires otherwise:

11

The following words and expressions mean:

the Building Contract the building contract under which the Building Contractor is

for the time being employed for the design and construction of the Development;

the Building Contractor the building contractor for the time being employed by the
Client under the Building Contract;

BR Principal Contractor means the contractor or the person appointed by the Client
from time to time to act as principa contractor pursuant to the Building Regulations

and/or the Building Safety Act and accompanying legislation;

BR Principal Designer |

Building Regulations means the Building Regulations 2010;
Building Safety Act means the Building Safety Act 2022;

CDM Principal Contractor means the contractor or the person appointed by the
Client from time to time to act as principal contractor pursuant to Regulation 5(1)(b) of
the CDM Regulations;



COM Principal Desgner

the CDM Regulations the Construction (Design and Management) Regulations 2015;

the Client includes anyone to whom the benefit of this Appointment is validly

assigned, novated or transferred;

the Development [the development of the Property as a sixth form college as more
particularly described in the Building Contract];

the Fee the fee set out in the Second Schedule;

Group Company means any subsidiary, subsidiary undertaking, holding company or
holding undertaking of the Client, or any other company or undertaking which has the
same ultimate holding company or parent undertaking as the Client (whether directly or
indirectly) as defined in section 1159 and Schedule 6 and section 1162 and Schedule 7
of the Companies Act 2006;

the HGCR Act the Housing Grants, Construction and Regeneration Act 1996, Part 11,
as amended by the Local Democracy, Economic Development and Construction Act
2009, Part 8;

Organisational Capability means the appropriate management policies, procedures,
systems and resources to ensure that individuals under the control of the Professional
comply with their relevant competence requirements in accordance with the CDM

Regulations and Building Regulations;

Other Professionals the other professionals and consultants involved in the
Development at any time;

the Property [the sitelocated at Thorpe Park, Leeds|;

Related Entity means any body corporate or partnership entity which is at any time an
‘associated person’ or ‘associate’ of or in respect of the Client, or which is associated
with the Client, as defined in and for the purposes of sections 121 and 131 of the
Building Safety Act;



12

13

14

15

the Secretary of State for Education means the Secretary of State for Education of
Sanctuary Buildings, Great Smith Street, London, SW1P 3BT;

the Services the services set out in the First Schedule together with any Additional

Services instructed under clause 4;

the Trust means the trust nominated by the Secretary of State for Education to operate
the college following completion of the Development, such entity to be notified to the

Professional as soon as reasonably practicable.

Any reference to any statute, including any reference in any definition in this clause,

includes:
1.21 any amendment, modification, extension or re-enactment of it at any time; and

1.2.2 al instruments, orders, plans, regulations, permissions, directions and any
other form of subsidiary legidation at any time made, issued or given under or

drawing validity from any statute.
Any reference to any form of legal entity includes all other forms of legal entity.

Obligations by more than one person are joint and several and where any party under
this Appointment at any time is more than one person referencesto it are to each person
individually as well asjointly with the others comprising it.

The clause headings in this Appointment are for reference only and are not to be taken

into account in its construction or interpretation.

APPOINTMENT

21

2.2

The Client appoints the Professional in respect of the Devel opment and the Professional
accepts the appointment.

The Professional shall:
221  providethe Services,

222 exercise the standard of skill and care reasonably to be expected of a
competent consultant experienced in works of a similar size, scope and

complexity to the Development in the provision of the Services;



2.3

223

224

225

226

227

perform the Services so that the Development complies with all relevant
planning permissions, listed building consents, building regulations and dl
other statutory and other consents and with all deeds and documents relating

to the Development and the Property which the Client brings to its attention;

promptly comply with all proper instructions given to it by the Client except
where it has a discretion exercisable as between the Client and any other

person which it shall exercise fairly;

perform the Services in conjunction and harmony with the Client, the Other
Professional s and the Building Contractor and their respective representatives,

officers, employees and agents,

attend at the Property and attend all meetings concerning the Development as
often as necessary or appropriate or as reasonably required by the Client in

connection with the provision of the Services; and

notify the Client as soon as reasonably practicable if the Professional becomes
aware of any circumstances which may cause the budgetary requirements of
the Client for the Development or the time for completion of the Development
to beincreased.

The Professional warrants and undertakes to the Client that:

231

232

it shall comply with the requirements of the CDM Regulations and applicable
Building Regulations in the performance of the Services and the duties and
responsibilities placed on the Professiona by those regulations and, without
affecting the generality of this requirement, co-operate fully with the CDM
Principal Designer and/or CDM Principa Contractor and/or the BR Principal
Designer and/or BR Principal Contractor and supply al information required
by him promptly;

it shall and has the skill, knowledge and experience (and, if the Professional is
an organisation, the Organisational Capability), necessary to:

(a) undertake the Services, in a manner that secures the health and safety
of any person affected by the Development, as required under the
CDM Regulations; and
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233

234

235

(b) comply with regulations 11F, 11J and 11K of Part 2A of the Building
Regulations;

it shall:

(@ as and when requested to do so by the Client, produce adequate
documentary evidence to the Client to demonstrate its compliance

with clause 2.3.2;

(b) immediately notify the Client where the Professional ceases to satisfy
the requirements of 2.3.2(b);

it shall liaise with and provide all reasonable assistance required by the Client,
the accountable person and/or the principal accountable person under the
Building Safety Act (where not the Client) and/or the BR Principal Designer
and/or the BR Principal Contractor to prepare, collate and deliver in atimely
manner all documents and materials relevant to the Services required pursuant
to the Building Safety Act;

it has registered with its regulatory body and has complied with all conditions
placed on it by its regulatory body with regards to competency as required
under the Building Safety Act 2022.

Any Services performed by the Professional before the date of this Appointment shall

be treasted as having been performed under the terms of this Appointment, which

supersedes any previous agreement or understanding between the Client and the

Professiond in respect of the Development.



2.5

2.6

FEES

31

3.2

3.3

In performing the Services, the Professional exercising the skill and care referred to in
clause 2.2.2, shall at al times have due regard to the agreements and documents which
have been entered into in respect of the Development provided that a copy of any such
contract or contracts or the relevant part or parts shall have been supplied or made
available to the Professional prior to the date of this Appointment or they have been
provided after the date of this Appointment and they do not impact upon the nature and
extent of the Services ("Original Third Party Agreements'). Where such contract or
contracts (or relevant part or parts) have been supplied or made available to the
Professiona after the date of this Appointment and they impact upon the nature and
extent of the Services, the Client may elect to deal with this as an Additional Servicein
line with clause 4 and where they do this shall be deemed a "Further Third Party
Agreement”. The Professional confirms they will perform the Services, exercising the
skill and care referred to in clause 2.2.2, having due regard to the Further Third Party

Aqgreements.

The Professiona undertakes to the Client that it has exercised and that it will continue
to exercise the standard of care set out in clause 2.2.2 in the performance of the
Services so that it does not cause a breach of any obligation contained in the Original
Third Party Agreements or Further Third Party Agreements by the Client.

The Client shal pay the Fee to the Professional in accordance with the Second
Schedule and any sums paid to the Professional in respect of the Services or the
Development before the date of this Appointment are deemed to have been paid on
account of the Fee.

Unless the Second Schedule provides otherwise the Fee is inclusive of all costs,
expenses, disbursements and overheads and the Professional shall not be entitled to
reimbursement for any such item unless it was incurred with the Client’s prior written

authority.

The Professional shall maintain records of al (if any) costs, expenses, disbursements
and overheads which it is entitled to claim from the Client and make them available to

the Client when reasonably requested to do so.



34 The Feeis exclusive of VAT and the Client shall not be liable to pay any part of the Fee

until the Professional submits a valid VAT invoice to the Client giving a breakdown

and explanation of the sums included in the invoice including any costs, expenses,

disbursements and overheads claimed.

35 For the purposes of the HGCR Act:

351

352

353

354

3.55

3.5.6

the due date for payment of each instalment of the Fee, whether interim or
final, shal be the later of:

() after the payment date stated in the Second Schedule; and

(b) the date of submission of an invoice by the Professional in accordance

with clause 3.4;

the final date for payment of the Fee, whether interim or final, shall be.
[l from the due date referred to in clause 3.5.1;

the Client shall give notice to the Professional specifying:

(a) the sum that the Client considers to be or to have been due at the
payment due date in respect of that payment (“the Notified
Amount"); and

(b) the basis on which that sum is calculated:;

the notice under clause 3.5.3 shall be given no later than [Jl] after the
date on which payment is due from the Client under clause 3.5.1;

if the Client fails to serve a notice in accordance with clause 3.5.3 then,
provided the invoice submitted by the Professional sets out the sum that the
Professiona considers to be or to have been due at the payment due date and
sets out the basis on which that sum is calculated then the sum specified in
such invoice shal be the Notified Amount.

where the Client intends to pay less than the Notified Amount it shall give
notice to the Professional no later than two days before the final date for

payment of the monies specifying:

(a) the sum that the Client considers to be due on the date such notice is

served; and



3.6

(b)the basis on which that sum is cal culated.

In the event that the Client fails to pay any amount due to the Professional by the final
date for payment of that amount (and a valid pay less notice has not been served) the
Client shall pay simple interest on the amount due and unpaid as from the final date for
payment to the date of payment at the rate of [Jjper annum above the base rate from
time to time of the Bank of England and the parties agree this is a substantial remedy
under section 9 of the Late Payments of Commercial Debts (Interest) Act 1998.

4 ADDITIONAL SERVICES

4.1

4.2

4.3

4.4

If the Professional is instructed by the Client to undertake any services which it
considers are additional to the services set out in the First Schedule and which would
require an increase in the Fee (the Additional Services) then before complying with
the instruction (except in the case of emergency instructions which require immediate
action) the Professional will notify the Client and within three working days of the
instruction the Professional will provide to the Client its proposed increase in the Fee,

applying the hourly rates set out in the Second Schedule.

If the Client and the Professional are unable to agree on the additiona fee the
Professiona shall not carry out the Additional Services, and shall not be entitled to
payment for them, until it has received written confirmation from the Client requiring it
to carry them out.

Following receipt of a notice under clause 4.2 the additional fee payable for the
Additional Services will be as is fair and reasonable in the circumstances but shall be
based on the rates and any payment arrangements set out in the Second Schedule.

No additional payment will be due in respect of the Additional Services if the
Professional:

44.1 has not complied with the requirements of clauses 4.1 and 4.2; or

442  where and to the extent that the Additional Services have been necessitated in
whole or part by any negligence, omission or default on the part of the

Professional.



4.5

Unlessit is otherwise agreed the Professiona shall make an application for payment for
Additional Services (where the same is payable under this clause) during the month
following the performance of the Additional Servicesin question and the provisions of

clause 3.5 shall apply.

5 PROVISION OF COLLATERAL WARRANTIES

5.1

6 DESIGN

6.1

6.2

Within 10 working days of written request by the Client the Professiona shall execute
warranty deeds in the form annexed to this Appointment as Annexure 1 in respect of the

provision of the Servicesin favour of:
511 the Secretary of State for Education;
512 the Trust;

5.1.3 the Client (in the event that this Appointment is novated to the Building

Contractor in accordance with the terms of this Appointment);

514  every organisation providing finance to the Client for the carrying out of the

Development;
5.1.5  every purchaser of the Property or any part of it from the Client;
51.6  every tenant taking alease of the Property or any part of it from either:
(@ theClient; or
(b) any purchaser of the Property or any part of it from the Client

subject in each case to any amendments which the Client requests and the Professional
agrees (such agreement not to be unreasonably withheld or delayed) and shall comply
with their terms once they are completed.

This clause applies where and to the extent that the Professiona is responsible for the
design of the whole or any part of the Development.

Where the Client employs anyone other than the Professional to design any part of the
Development the Professional shall co-ordinate the design of that part with the overall
design of the Development or with the part of the design for which the Professional is

responsible.



6.3

6.4

The Professional warrants that it has exercised and will continue to exercise the

standard of skill and carereferred to in clause 2.2.2 to ensure:

6.3.1  that the materials specified by it for use or incorporation in the Devel opment
are or will be in accordance with British Standards and Codes of Practice

and/or any other regulations current at the date of specification;

6.3.2  no materials shall be specified which are not in accordance with the British
Council for Offices latest publication "Good Practice in the Selection of
Construction Materials' (or such further publication which may supersede or

amend this); and

6.3.3 that no other material or method of use generally known at the time of
specification to be deleterious to heath and safety, to the integrity of
buildings or other structures or plant or machinery or not in accordance with
good building practice will be specified by it for use or incorporation in the

Development and that it will not authorise any of them to be used.

The Professional shall not make any alteration, addition to or omission from the design
of the Development without the Client’s prior written consent unless the alteration,
addition or omission is required in an emergency and the Professional having used
reasonable endeavours to secure the Client’s consent has not been able to obtain it
unless the Client has expressly refused to giveit.

LICENCE TO USE PLANSETC.

7.1

7.2

The copyright in all drawings, documents, reports, models, plans, specifications, CAD
materials, bills of quantity, calculations, work, designs or inventions of any type
provided by the Professional in connection with the Development at any time (the
Copyright Material) shall remain vested in the Professional.

The Client and any person authorised by it is granted an irrevocable royalty free licence
to use and reproduce the Copyright Material for al purposes relating to the
Development and the Property including (without limitation) the completion,
construction, reconstruction, modification, extension, repair, use, letting, sae and
advertisement of the Development and the Property but the Professiona shall not be
liable for any use of the Copyright Material for any purpose other than that for which it
was originally prepared by the Professional.



7.3

74

7.5

7.6

The licence granted by clause 7.2 includes the right to grant sub-licences and that
licence and any sub-licences granted shall be transferable to third parties without

restriction.

The Professional shall alow the Client and anyone authorised by it access to the
Copyright Material at any time and shall supply copies of it to the Client and any
authorised person on request including such number of copies of it in respect of the

Development as finally built as the Client reasonably requires.

All royalties or other sums payable in respect of the supply and use of any patented
articles, processes or inventions required in connection with the performance of the
Services shall be paid by the Professional who shall indemnify the Client against al
claims, proceedings, damages, costs and expenses suffered or incurred by the Client
because of the Professional infringing or being held to infringe any intellectual property

rights in the performance of the Services.

The Professional waives any rights it may have under Chapter IV (Mord Rights) of
Part 1 of the Copyright Designs and Patents Act 1988 in relation to the Development or
the Copyright Material.

INSURANCE

8.1

8.2

8.3

84

The Professional shall maintain professiona indemnity insurance in an amount of not
less than £[*****] in respect of each and every claim from the date of this Appointment
and for a period of 15 years following the date of practica completion of the
Development under the Building Contract (the I nsurance) subject to it being available

at commercially reasonable rates.

Any increased or additional premium required by any insurer by reason of the
Professiona’s own claims record or other acts or omissions or any other matters or
things particular to the Professional shall be deemed to be within commercially

reasonabl e rates under clause 8.1.

If the Insurance ceases to be available at commercially reasonable rates the Professiona
shall immediately inform the Client.

As and when reasonably requested to do so by the Client the Professional shall produce
for inspection adequate documentary evidence that the Insurance is being maintained

and that the current premium has been paid.
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9 STAFF

9.1

9.2

The Professional shall fully comply with al requirements of, or which relate to, the

Insurance.

The Professiona shall alocate to perform the Services sufficient and appropriate
numbers of appropriately qualified, competent and experienced personnel and shall
ensure (where appropriate) such continuity of personnel asis or may be necessary to
ensure at al times the proper, effective and efficient performance of the Services in

accordance with the requirements of this Appointment.

The Client shall be entitled, at its absolute discretion, to require the replacement of any
person employed by the Professional in the performance of the Services who, in the
Client's reasonable opinion, has failed to perform satisfactorily or who has
misconducted himself in any way or is otherwise deemed by the Client to be of
insufficient competency for the requirements of this Appointment. The Professional
shall promptly replace such person with an appropriately quaified and experienced
substitute at no additional cost to the Client.

10 ASSIGNMENT AND SUB-CONTRACTING

101

10.2

This Appointment is personal to the Professional and it shall not without the prior
written consent of the Client:

10.1.1 assign, charge or transfer any right or obligation under this Appointment to
anyone else;

10.1.2 delegate, sub-contract or transfer any of the Services to anyone else and for
the avoidance of doubt, the Professional shall be responsible for any services
that it so delegates, sub-contracts or transfers to a third party as if it had
performed those services itself.

10.2.1 This Appointment may be assigned by the Client without the Professional’s

consent:

(a) to any Group Company;

(b) by way of security or by way of re-assignment on redemption; and
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12

10.3

104

(c) on two other occasions.

This Appointment may be transferred by the Client to the Building Contractor without
the consent of the Professional being required and the Professiona shall enter into a
deed of novation in the form of the deed annexed to this Appointment as Annexure 2

subject to any amendments which the Client shall reasonably require.

Notice of any assignment made under this clause shall be given to the Professional
provided always that failure to provide such notice shall not in any way invalidate or

otherwise affect the assignment.

APPROVALS

The obligations of the Professional under this Appointment shall not be lessened or affected by:

111

11.2

any power or duty of the Client or any of the Other Professionals to grant or withhold
approval of, or object to, any matter in connection with the Development or to inspect

the Development; or

the grant or failure to grant any approval, the making or failure to make any objection

or any inspection of the Development or any failure to inspect it.

SUSPENSION AND TERMINATION

121

122

The Client may exclude any of the Services from this Appointment, suspend al or any
of the Services or terminate this Appointment at any time on written notice to the
Professional.

The Professional may terminate this Appointment if:

12.2.1 anything outside the Professional’s control happens which delays or
unreasonably impedes the carrying out of the Services for a period of JJj

12.2.2  theClient suspends all of the Services for a period of ||| GG

12.2.3 theClient isin materia default of its obligations under this Appointment and

failsto remedy the default after being given reasonable written notice to do so

in each case by reasonable written notice to the Client.
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14

12.3

124

125

If any of the Services are excluded from this Appointment or this Appointment is
terminated the Professiona shal be entitled to part of the Fee calculated on a quantum
meruit basis but shall not be entitled to any claims in respect of loss of profit.

If any of the Services are excluded from this Appointment, any or all of the Services are
suspended under this Appointment or this Appointment is terminated the Professional
shall take immediate steps to bring the Services, or the appropriate part of them, to an

end in an orderly manner with all reasonable speed and economy.

Any exclusion of any of the Services from this Appointment, any suspension of any or
all of the Services or the termination of this Appointment shall not affect the obligations
of the parties in respect of the Services actually performed by the Professional which
shall continue to apply.

PARTNERSHIP PROVISIONS

If the Professional is a partnership:

131

13.2

133

134

references in this Appointment to the Professional shall include references to each and

every present and future partner of the partnership and any successor partnership;
the liability of each and every partner under this Appointment shall be joint and several;

this Appointment shall not terminate on the death, retirement or resignation of any

partner;

the signatories on behaf of the Professional warrant to the Client that they are
authorised to enter into this Appointment on behalf of the Professional and that this
Appointment shall be effective and binding on every partner in the Professional.

CONFIDENTIALITY

Except as may be necessary for the proper performance of the Services or as otherwise required

by law the Professional shall not at any time disclose to any third party or make use of any

information of any kind relating to the Devel opment.
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16

17

18

LIMITATION

Without prejudice to any action or proceedings under this Appointment that arise from a breach
of section 38 of the Building Act 1984 in respect of which the limitation period for bringing such
contractual claims shal be the same as the applicable limitation period if the action or
proceedings were commenced under that legislation or under the Civil Liability (Contribution)
Act 1978 if later, no action or proceedings for any breach of this Appointment whether in
contract or intort or in delict or in negligence or for breach of statutory duty or otherwise shall be
commenced against the Professional after the expiry of 12 years from the date of practica

completion of the relevant part of the Development under the Building Contract.
NOTICES

Section 196 of the Law of Property Act 1925, as amended by the Recorded Delivery Service Act
1962, applies to the service of all noticesin connection with this Appointment except that it shall

be deemed to be amended as follows:

16.1 In this clause Working Day means any day from Monday to Friday (inclusive) other
than bank or public holidays.

16.2 The final words of section 196(4) “and that service ....... be delivered” shall be deleted
and replaced with “and that service shall be deemed to be made on the second Working
Day after the registered letter has been posted”.

16.3 Any notice may be sufficiently served by facsimile when service shall be deemed to be
made on the day of transmission if transmitted before 4.00 pm on a Working Day but
otherwise on the next following Working Day.

JURISDICTION AND GOVERNING LAW

This Appointment shall be governed by and interpreted in accordance with English law and the
partiesirrevocably submit to the jurisdiction of the English courts.

CONTRACTS(RIGHTSOF THIRD PARTIES) ACT 1999

18.1 A person who is not a party to this Appointment has no right under the Contracts
(Rights of Third Parties) Act 1999 to enforce any of its terms but this does not affect
any right or remedy of athird party which exists or is avail able apart from that Act.



18.2 Notwithstanding clause 18.1, in the event that a building liability order (as such termis
defined in the Building Safety Act) is made in respect of a Related Entity, such Related
Entity shall be entitled to enforce each term of this Appointment as if it were named as
"joint employer" under this Appointment and to rely on any report, survey or findings
prepared by the Professional under the terms of this Appointment as if it had been

named addressee of such report, survey or findings.

IN WITNESS of which the parties to this Deed have duly executed it on the date specified on page

one.



THE FIRST SCHEDULE - THE SERVICES

[TO BE INSERTED]



THE SECOND SCHEDULE - THE FEE

The fee payable to the Professional in respect of the Services shall be [*****] payable by the following
instalments:

[*****]

[The following rates shall apply for Additional Services.

Position Hourly Rate




EXECUTED as aDeed (but not delivered )
until the date hereof) by )

THORPE PARK DEVELOPMENTSLIMITED )

acting by adirector and its secretary )
or two directors )
Director

Secretary/Director

EXECUTED as aDeed (but not delivered )

until the date hereof) by )

[***x] )

acting by adirector and its secretary )

or two directors )
Director

Secretary/Director



ANNEXURE 1-DEED OF WARRANTY

DATED [*%xx]

[*****] LIMITEDPLC (1)
and

[*****] LIMITEDPLC (2)
and

[*****] LIMITEDPLC (3)

DEED OF COLLATERAL WARRANTY BY [*****]

RELATING TO [*****]

WALKER MORRISLLP
33 Wellington Street
LEEDS
LS14DL
Tel: 0113 2832500
Fax: 0113 2459412
Draft no; [*****]

Ref: [*****]



THISDEED ISMADE ON [*****]

BETWEEN:

@

)

©)

[*****] LimitedPLC (company number [*****]) whose registered office is at [*****] (the
Professional)

[[*****] LimitedPL C (company number [*****]) whose registered office is at [*****] (the
Contractor) ] or [[*****] LimitedPL C (company number [*****]) whose registered office
isat [*****] (the Developer) |

[*****] LimitedPL C (company number [*****]) whose registered office is at [*****] (the
Beneficiary)

IN CONSIDERATION of the sum of £1.00 paid by the Beneficiary, receipt of which the Professional

acknowledges, it is agreed as follows:

1 INTERPRETATION

In this Deed unless the context requires otherwise:

11

The following words and expressions mean:

the Agreement an agreement dated [*****] and made between the Developer (1) and
the Beneficiary (2) under which [the Developer agreed (inter alia) to [sell][let] the
Property to the Beneficiary][the Beneficiary agreed to provide finance to the Devel oper

for the carrying out of the Development];

the Appointment the appointment dated [*****] by which the
[Developer][Contractor] appointed the Professional as [*****] in connection with the
Development [which was subsequently novated from the Developer to the Contractor
by a Deed of Novation dated [*****]];

the Beneficiary [*****] includes anyone to whom the benefit of this Deed is validly
assigned;

the Building Contract the building contract entered into or to be entered into between
the Developer (1) and the Contractor (2) for the design and carrying out of the
Development and any replacement of it;

[the Contractor [*****]]

[the Developer [*****]]



the Development the [refurbishment][redevel opment] of the Property as described in
the Agreement and the Building Contract;

Group Company means any subsidiary, subsidiary undertaking, holding company or
holding undertaking of the Beneficiary, or any other company or undertaking which has
the same ultimate holding company or parent undertaking as the Beneficiary (whether
directly or indirectly) as defined in section 1159 and Schedule 6 and section 1162 and
Schedule 7 of the Companies Act 2006 (as amended);

the Property [*****];

Related Entity means any body corporate or partnership entity which is at any time an
‘associated person' or ‘associate’ of or in respect of the Beneficiary, or which is
associated with the Beneficiary, as defined in and for the purposes of sections 121 and
131 of the Building Safety Act 2022.

12 Any reference to any form of legal entity includes all other forms of legal entity.

13 Obligations by more than one person are joint and several and where any party under
this Deed at any time is more than one person references to it are to each person
individually as well asjointly with the others comprising it.

14 The clause headings in this Deed are for reference only and shall not be taken into
account in its construction or interpretation.

ACKNOWLEDGEMENT

The Professional acknowledges that it owes the Beneficiary a professional duty of care arising

out of its position as a consultant to the Devel opment and warrants that:

21

2.2

it has performed and will continue to perform its duties under the Appointment as
required by, and in accordance with the Appointment; and

it has exercised and will continue to exercise the standard of skill and care reasonably to
be expected of a competent consultant experienced in works of asimilar size, scope and
complexity to the Building Contract Works in the performance of its duties under the

Appointment

but the Professional shall not have any greater liability to the Beneficiary under this clause than it

would have had if the Beneficiary had been named as ajoint client in the Appointment.



DELETERIOUSMATERIALS

The Professional further warrants that it has exercised and will continue to exercise the standard

of skill and carereferred to in clause 2 to ensure:;

31

32

33

that the materials specified by it for use or incorporation in the Development are or will
be in accordance with British Standards and Codes of Practice and/or any other

regulations current at the date of specification;

no materials shall be specified which are not in accordance with the British Council for
Offices latest publication "Good Practice in the Selection of Construction Materials' (or

such further publication which may supersede or amend this); and

that no other material or method of use generally known at the time of specification to
be deleterious to health and safety, to the integrity of buildings or other structures or
plant or machinery or not in accordance with good building practice will be specified
by it for use or incorporation in the Development and that it will not authorise any of
them to be used.

LICENCE TO USE PLANSETC.

4.1

4.2

4.3

The copyright in all drawings, documents, reports, models, plans, specifications, CAD
materials, bills of quantity, calculations, work, designs or inventions of any type
provided by the Professional in connection with the Development at any time (the
Copyright Material) shall remain vested in the Professional.

The Beneficiary and any person authorised by it is granted an irrevocable royalty free
licence to use and reproduce the Copyright Materia for al purposes relating to the
Development and the Property including (without limitation) the completion,
construction, reconstruction, modification, extension, repair, use, letting, sale and
advertisement of the Development and the Property but the Professional shall not be
liable for any use of the Copyright Material for any purpose other than that for which it
was originally prepared by the Professional.

The licence granted by clause 4.2 includes the right to grant sub-licences and that
licence and any sub-licences granted shall be transferable to third parties without

restriction.



4.4

4.5

4.6

The Professional shall allow the Beneficiary and anyone authorised by it access to the
Copyright Materia at any time and shall supply copies of it, or any part of it, to the

Beneficiary and any authorised person on request.

All royalties or other sums payable in respect of the supply and use of any patented
articles, processes or inventions required in connection with the performance of its
services under the Appointment shall be paid by the Professional who shall indemnify
the Beneficiary against all claims, proceedings, damages, costs and expenses suffered
or incurred by it because of the Professional infringing or being held to infringe any

intellectual property rights in the performance of its duties under the Appointment.

The Professional waives any rights it may have under Chapter IV (Mora Rights) and
Part 1 of the Copyright Designs and Patents Act 1988 in relation to the Devel opment or
the Copyright Material.

INSURANCE

5.1

52

53

5.4

5.5

The Professional shall maintain professional indemnity insurance in an amount of not
less than £[*****] in respect of each and every claim from the date of this Deed until
15 years following the date of practical completion of the Development under the
Building Contract (the Insurance) subject to it being available at commercialy
reasonable rates.

Any increased or additional premium required by any insurer by reason of the
Professiona’s own claims record or other acts or omissions or any other matters or
things particular to the Professional shall be deemed to be within commercially
reasonabl e rates under clause 5.1.

If the Insurance ceases to be available at commercially reasonabl e rates the Professiona
shall immediately inform the Beneficiary.

As and when reasonably requested to do so by the Beneficiary the Professional shall
produce for inspection adequate documentary evidence that the Insurance is being

maintained and that the current premium has been paid.

The Professional shall fully comply with all requirements of, or which relate to, the

Insurance.
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STEPIN RIGHTS[FUNDER AND DEVELOPER ONLY]

6.1

6.2

6.3

6.4

6.5

If the Agreement is terminated by the Beneficiary [Contractor the Professiona shall on
receipt of written notice from the Beneficiary accept the instructions of the Beneficiary,
or its appointee, to the exclusion of the [Developer][Contractor] in respect of the

Appointment.

6.2.1 The Professional will not, without first giving the Beneficiary at least 30 days
prior written notice, exercise any right it may have to terminate the
Appointment, treat the Appointment as repudiated by the
[Developer][Contractor] or discontinue the performance of any of its duties

under the Appointment.

6.2.2  The Professional’sright to take any of the steps specified in clause 6.2.1 shall
cease if before the expiry of the Professional’s notice the Beneficiary serves
written notice on the Professional requiring it to accept the instructions of the
Beneficiary, or its appointee, to the exclusion of the [Developer][Contractor]

in respect of the Appointment.

Neither the Beneficiary, nor its appointee, shall have any liability to the Professional
under the Appointment unless and until the Beneficiary gives notice to the Professional
under clause 6.1 or clause 6.2.2 when the Beneficiary, or its appointee, as appropriate,
shall be liable for the performance of the [Developer’ s|[Contractor's] obligations under
the Appointment, including the payment of al outstanding and future sums properly
due to the Professiona and the Professional shall be liable to the Beneficiary, or its
appointee, as appropriate, for the performance of the Professional’s obligations under
the Appointment as well as the Professional’ s obligations under this Deed.

The Professional shall not be concerned or required to enquire whether, and shall be
bound to assume that, as between the [Devel oper][Contractor] and the Beneficiary, the

Beneficiary is entitled to give any notice served under clause 6.1.

The Professional shall not incur any liability to the [Developer][Contractor] in
complying with this clause and the [Developer][Contractor] confirms that the
Beneficiary’ s rights under this clause override any obligations of the Professional to the

[Devel oper][ Contractor] under the Appointment.



6.6 The Professiona confirms to the Beneficiary that the Appointment isin existence at the
date of this Deed and that all sums dueto it under the Appointment are up to date.

6.7 The [Developer][Contractor] has joined in this Deed to confirm its agreement to its

terms.
6.8 Developer.
PARTNERSHIP PROVISIONS
If the Professional is a partnership:

7.1 referencesin this Deed to the Professional shall be to each and every present and future

partner of the partnership and any successor partnership;
7.2 the liability of each and every partner under this Deed shall be joint and several;
7.3 this Deed shall not terminate on the death, retirement or resignation of any partner;

7.4 the persons executing this Deed on behalf of the Professional warrant to the Beneficiary
that they are authorised to enter into this Deed on behalf of the Professional and that
this Deed shall be effective and binding on every partner in the Professional.

GENERAL

8.1 Without prejudice to any action or proceedings under this Deed that arise from a breach
of section 38 of the Building Act 1984 in respect of which the limitation period for
bringing such contractual claims shall be the same as the applicable limitation period if
the action or proceedings were commenced under that legisation or under the Civil
Liability (Contribution) Act 1978 if later, no action or proceedings whatsoever for any
breach of this Deed shall be commenced against the Professional after the expiry of 12
years from the date of practical completion (as defined by the Building Contract).

8.2 The Professional shall not exercise any right of legal or equitable set off or any rights of
deduction that may be available under the Appointment against any entitlement of the
Beneficiary, or its appointee, under this Deed.

8.3 The Beneficiary shal not be bound by any variation to the terms of the Appointment
where that variation reduces the liability of the Professional to the Beneficiary under

this Deed unless the Beneficiary has given written consent to the same.



10

84 The Professional will provide the Beneficiary, or its appointee, with any information

relating to the Devel opment that they reasonably request.

8.5 The benefit of this Deed is in addition to any other rights or remedies whether in
negligence or otherwise which the Beneficiary or its appointee may have against the

Professional.
NOTICES

Section 196 of the Law of Property Act 1925, as amended by the Recorded Delivery Service Act
1962, applies to the service of al notices in connection with this Deed except that it shall be

deemed to be amended as follows:

9.1 In this clause Working Day means any day from Monday to Friday (inclusive) other
than bank or public holidays.

9.2 The final words of section 196(4) “and that service........ be delivered” shall be deleted
and replaced with “and that service shall be deemed to be made on the second Working
Day after the registered | etter has been posted”.

9.3 Any notice may be sufficiently served by facsimile when service shall be deemed to be
made on the day of transmission if transmitted before 4.00 pm on a Working Day but
otherwise on the next following Working Day.

ASSIGNMENT AND FURTHER DEEDS

10.1 The benefit of this Deed may be assigned without the Professiona’s
[Devel oper][Contractor] consent:

10.1.1  toany Group Company;
10.1.2 by way of security or by way of re-assignment on redemption; and
10.1.3 ontwo other occasions.

10.2 Notice of any assignment made under this clause shall be given to the
[Developer][Contractor] Professional provided always that failure to provide such

notice shall not in any way invaidate or otherwise affect the assignment.



10.3

104

105

The Professional shall not contend that any assignee of this Deed under clause 10.1 is
precluded from recovering any loss resulting from any breach of this Deed (whenever
the breach occurred) because that person is an assignee of this Deed and not the original
promisee or because the Beneficiary or any intermediate assignee escaped loss due to

its having disposed of itsinterest in the Devel opment.
Except as allowed by this clause the benefit of this Deed is persona to the Beneficiary.

[The Professional agrees that, if the Beneficiary requires it, it will enter into further
warranty deeds in respect of the Property in the same form as this Deed (with the
omission of [Developer][Contractor] this sub-clause), with only any amendments that
are needed to give proper meaning and efficacy to the further warranty deeds, in favour
of the first [sub-lets|sub-lets to which the Beneficiary or its appointee [lets|[sub-
lets] sub-l ets the Property or any part of it.]

11 JURISDICTION AND GOVERNING LAW

This Deed shall be governed by and interpreted in accordance with English law and the parties

irrevocably submit to the jurisdiction of the English courts.

12 CONTRACTS(RIGHTSOF THIRD PARTIES) ACT 1999

121

122

A person who is not a party to this Deed has no right under the Contracts (Rights of
Third Parties) Act 1999 to enforce any of its terms but this does not affect any right or
remedy of athird party which exists or is available apart from that Act.

Notwithstanding clause 12.1, in the event that a building liability order (as such term is
defined in the Building Safety Act 2022) is made in respect of a Related Entity, such
Related Entity shall be entitled to enforce each term of this Deed asiif it were named as
a benefitting party under this Deed.

IN WITNESS of which the parties to this Deed have duly executed it on the date specified on page

one.

EXECUTED as aDeed (but not delivered )

until the date hereof) by )

[*****]

acting by adirector and its secretary )



or two directors )

Director

Secretary/Director

EXECUTED as aDeed (but not delivered )

until the date hereof) by )

[* **%* *] )

acting by adirector and its secretary )

or two directors )
Director

Secretary/Director

SIGNED asaDeed (but not delivered )
until the date hereof) by the said )
[*****] )

in the presence of )



the witness named bel ow

Name of witness

Address

Occupation

SIGNED asaDeed (but not delivered

until the date hereof) by the said

[*****]

in the presence of

the witness named bel ow

Name of witness

Address

Occupation



ANNEXURE 2 -DEED OF NOVATION

DATED [*%x%%]

[*****] LIMITEDPLC (1)

and

[*****] LIMITEDPLC (2)

and

[*****] LIMITEDPLC (3)

DEED OF NOVATION
RELATING TO APPOINTMENT AS[*****]

IN RESPECT OF [*****]

WALKER MORRISLLP
33 Wellington Street
LEEDS
LS14DL
Tel: 0113 2832500
Fax: 0113 2459412
Draft no: [*****]

Ref [*****]



THISDEED ismade on [*****]
BETWEEN:

D [*****] LimitedPLC (company number [*****]) whose registered office is at [*****] (the
Professional)

) [*****] LimitedPLC (company number [*****]) whose registered office is at [*****] (the
Client)

()] [*****] LimitedPLC (company number [*****]) whose registered office is at [*****] (the
Contractor)

WHEREAS:
(A) The Client has engaged the Professional under the Appointment.

(B) The Client has engaged the Contractor to carry out the design and construction of the

Development.

© The Contractor wishes to become the Client, and the Client wishes to be discharged from its

obligations, under the Appointment.
ITISNOW AGREED THAT:
1 INTERPRETATION
In this Deed unless the context requires otherwise:
11 The following words and expressions mean:

the Appointment the appointment dated [*****] by which the Client appointed the
Professional as[*****] in connection with the Development;

[the Building Contract has the meaning given to it in the Appointment;]*
Development has the meaning given to it in the Appointment;

[Monitoring Surveyor means the role undertaken by the Professiona following
novation of the Appointment to the Contractor to monitor the Contractor’ s performance
under the Building Contract.]?

L Client to confirm if clause 3 is required.



2 NOVATION OF THE APPOINTMENT

2.1

2.2

2.3

24

2.5

2.6

The Client is substituted and replaced as Client under the Appointment by the
Contractor and the Appointment shall take effect asif it had been entered into originally

between the Contractor and the Professional .

The Professional releases and discharges the Client from the liabilities that the Client

may have or have had under the Appointment to the Professional.

The Professional warrants to the Contractor that it has performed and will continue to

perform its duties and obligations under, and in accordance with, the Appointment.

In any claim for loss suffered by the Contractor that is alleged to have arisen as aresult
of a breach by the Professional of the warranty in clause 2.3, the Professional shall be
entitled to rely on any limitation in the Appointment (including without restriction any
limitation or exclusion of liability therein) and to raise the equivalent rights in defence
of liability for such loss asif the claim were being brought by the Client rather than the
Contractor, save that the Professional shall not be absolved from liability to the
Contractor for such loss merely by virtue of the fact that the loss has not been suffered
by the Client or the acts or omissions causing the breach occurred before this Deed took
effect.

The Client and the Professional warrant that the Client has paid to the Professional the
fees set out in the Schedule which are not repayabl e by the Contractor to the Client.

Without prejudice to the generality of clauses 2.1 and 2.2 of this Deed the Contractor
undertakes to discharge al fees due under the Appointment except those referred to in
clause 2.5.

3 [MONITORING SURVEYOR AND RETAINED SERVICESAPPOINTMENT

31

Following the novation of the Appointment to the Contractor, the Professional shall, in
its capacity as Monitoring Surveyor:

311 provide performance monitoring services in respect of the Contractor's

obligations under the Building Contract;

2 Client to confirm if clause 3 is required.



3.2

33

34

35

312 prepare and submit regular monitoring reports to the Contractor, with copies
of such reports to be provided to the Client for information purposes only.
The frequency, format, and scope of such reports shall be agreed in writing
between the Professional, the Contractor, and the Client prior to the

commencement of the monitoring services; and

313  shal enter into an appointment for the performance of the monitoring services
with the Client which shall be in the same form as the Appointment subject to
the replacement of the First Schedule (The Services) and the Second Schedule
(The Fee) as agreed between the parties for the Professional's role as
Monitoring Surveyor and any other amendments which the Client shall
reasonably require and the Professional may approve in writing (such
approval not to be unreasonably withheld or delayed) (the Retained Services
Appointment).

The Professional shall not be required to perform any monitoring services in its
capacity as Monitoring Surveyor unless and until such Retained Services Appointment

has been entered into between the Professional and the Client.

The Professional shall not owe any duty of care or liability to the Client in respect of
the monitoring services and in its capacity as Monitoring Surveyor, except as expressly
provided in the Retained Services Appointment.

The Professional shall ensure that the performance of its monitoring services in its
capacity as Monitoring Surveyor does not interfere with or compromise its primary
obligations to the Contractor under the novated A ppointment.

The Professional shall not be liable for any loss or damage arising from the
Contractor’s failure to perform its obligations under the Building Contract.]®

4 CONTRACTS(RIGHTSOF THIRD PARTIES) ACT 1999

A person who is not a party to this Deed has no right under the Contracts (Rights of Third
Parties) Act 1999 to enforce any term of this Deed but this does not affect any right or remedy of
athird party which exists or is available apart from that Act and nothing in this Deed shall affect

any collateral warranty given, or to be given, by the Professional to the Client (or to any third

party) in respect of the Development.

3 Client to confirm if clause 3 required to be included.



5 JURISDICTION AND GOVERNING LAW

This Deed shall be governed by and interpreted in accordance with English law and the parties
irrevocably submit to the jurisdiction of the English courts.

IN WITNESS of which the parties to this Deed have duly executed it on the date specified on page

one.



THE SCHEDULE - FEESPAID TO DATE

[*****]



EXECUTED as aDeed (but not delivered

until the date hereof) by

[*****]

acting by:

EXECUTED asaDeed (but not delivered

until the date hereof) by

[*****]

acting by:

EXECUTED as aDeed (but not delivered

until the date hereof) by

[*****]

acting by:

Director

Director/Secretary

Director

Director/Secretary

Director

Director/Secretary



DATED 2025

THORPE PARK DEVELOPMENTSLIMITED (2)
and

[*****] LIMITEDPLC (2)

APPOINTMENT
AS
[*****]

IN RESPECT OF

[THORPE PARK SIXTH FORM COLLEGE]

WALKER MORRISLLP
33 Wellington Street
LEEDS
LS14DL
Tel: 0113 2832500
Fax: 0113 2459412
Draft no: [*****]

Ref: [*****]



THISAPPOINTMENT ISMADE ON 2025

BETWEEN:

@

)

THORPE PARK DEVELOPMENTS LIMITED (company number 04141504) whose
registered office is a Europa House, 20 Esplanade, Scarborough, North Yorkshire, YO11
2AQ (the Client)

[*****] LimitedPL C (company number [*****]) whose registered office is at [*****] (the
Professional)

WHEREBY IT ISAGREED asfollows:

1

INTERPRETATION

In this Appointment unless the context requires otherwise:

11

The following words and expressions mean:

the Building Contract the building contract under which the Building Contractor is

for the time being employed for the design and construction of the Development;

the Building Contractor the building contractor for the time being employed by the
Client under the Building Contract;

BR Principal Contractor means the Building Contractor or the person appointed by
the Client from time to time to act as principal contractor pursuant to the Building

Regulations and/or the Building Safety Act and accompanying legislation;

BR Principal Designer means|[ ] being person appointed to act as principal designer
pursuant to the Building Regulations and/or the Building Safety Act and accompanying
legidlation;

Building Regulations means the Building Regulations 2010;
Building Safety Act means the Building Safety Act 2022;

CDM Principal Contractor means the contractor or the person appointed by the
Client from time to time to act as principal contractor pursuant to Regulation 5(1)(b) of
the CDM Regulations;

CDM Principal Designer means [ ] being person appointed to act as Principa
Designer pursuant to the CDM Regulations;



CDM Regulations means the Construction (Design and Management) Regulations
2015;

the Client includes anyone to whom the benefit of this Appointment is validly

assigned;

the Development [the development of the Property as a sixth form college as more

particularly described in the Building Contract];
the Fee the fee set out in the Second Schedule;

Group Company means any subsidiary, subsidiary undertaking, holding company or
holding undertaking of the Client, or any other company or undertaking which has the
same ultimate holding company or parent undertaking as the Client (whether directly or
indirectly) as defined in section 1159 and Schedule 6 and section 1162 and Schedule 7
of the Companies Act 2006;

the HGCR Act the Housing Grants, Construction and Regeneration Act 1996, Part |1,
as amended by the Local Democracy, Economic Development and Construction Act
2009, Part 8;

Organisational Capability means the appropriate management policies, procedures,
systems and resources to ensure that individuals under the control of the Professional
comply with their relevant competence requirements in accordance with the CDM

Regulations and Building Regulations;

Other Professionals the other professonals and consultants involved in the
Development at any time;

the Property [the site |located at Thorpe Park, Leeds];

Related Entity means any body corporate or partnership entity which is at any time an
‘associated person’ or 'associate’ of or in respect of the Client, or which is associated
with the Client, as defined in and for the purposes of sections 121 and 131 of the
Building Safety Act;

the Secretary of State for Education means the Secretary of State for Education of
Sanctuary Buildings, Great Smith Street, London, SW1P 3BT;

the Services the services set out in the First Schedule together with any Additional

Servicesinstructed under clause 4;



12

13

14

15

the Trust means the trust nominated by the Secretary of State for Education to operate
the college following completion of the Development, such entity to be notified to the

Professional as soon as reasonably practicable.

Any reference to any statute, including any reference in any definition in this clause,

includes:
121  any amendment, modification, extension or re-enactment of it at any time; and

1.2.2 al instruments, orders, plans, regulations, permissions, directions and any
other form of subsidiary legidation at any time made, issued or given under or

drawing validity from any statute.
Any reference to any form of legal entity includes all other forms of legal entity.

Obligations by more than one person are joint and several and where any party under
this Appointment at any time is more than one person referencesto it are to each person

individually as well asjointly with the others comprising it.

The clause headings in this Appointment are for reference only and are not to be taken

into account in its construction or interpretation.

APPOINTMENT

21

2.2

The Client appoints the Professional in respect of the Devel opment and the Professional
accepts the appointment.

The Professional shall:
221  providethe Services,

222 exercise the standard of skill and care reasonably to be expected of a
competent consultant experienced in works of a similar size, scope and
complexity to the Development in the provision of the Services;

223 perform the Services so that the Development complies with all relevant
planning permissions, listed building consents, building regulations and dl
other statutory and other consents and with all deeds and documents relating
to the Development and the Property which the Client brings to its attention;



224

225

226

227

promptly comply with all proper instructions given to it by the Client except
where it has a discretion exercisable as between the Client and any other

person which it shall exercise fairly;

perform the Services in conjunction and harmony with the Client, the Other
Professional s and the Building Contractor and their respective representatives,

officers, employees and agents,

attend at the Property and attend all meetings concerning the Development as
often as necessary or appropriate or as reasonably required by the Client in

connection with the provision of the Services; and

notify the Client as soon as reasonably practicable if the Professional becomes
aware of any circumstances which may cause the budgetary requirements of
the Client for the Development or the time for completion of the Development
to beincreased;

2.3 The Professional warrants and undertakes to the Client that:

231

232

it shall comply with the requirements of the CDM Regulations and applicable
Building Regulations in the performance of the Services and the duties and
responsibilities placed on the Professiona by those regulations and, without
affecting the generality of this requirement, co-operate fully with the CDM
Principal Designer and/or CDM Principa Contractor and/or the BR Principal
Designer and/or BR Principal Contractor and supply all information required
by him promptly;

it shall, and has the skill, knowledge and experience (and if the Professional is
an organisation, the Organisational Capability), necessary to:

(8 undertake the Services, in amanner that secures the health and safety of
any person affected by the Development, as required under the CDM
Regulations; and

(b) comply with regulations 11F, [11G]!, 11J and 11K [and 11M
(additional duties of principal designers)]? of Part 2A of the Building
Regulations;

1 To include where the Professional iscarrying out BR PD role



233  itsnal:

(@ as and when requested to do so by the Client, produce adequate
documentary evidence to the Client to demonstrate its compliance with

clause 2.3.2;

(b) immediately notify the Client where the Professional ceases to satisfy
the requirements of 2.3.2(b);

234 it shall liaise with and provide all reasonabl e assistance required by the Client,
the accountable person and/or the principal accountable person under the
Building Safety Act (where not the Client) and/or the BR Principal Designer
and/or the BR Principal Contractor to prepare, collate and deliver in atimely
manner all documents and materials relevant to the Services required pursuant
to the Building Safety Act;

235 it has registered with its regulatory body and has complied with all conditions
placed on it by its regulatory body with regards to competency as required
under the Building Safety Act 2022.

2.4 Any Services performed by the Professional before the date of this Appointment shall
be treasted as having been performed under the terms of this Appointment, which
supersedes any previous agreement or understanding between the Client and the
Professiond in respect of the Devel opment.

2 Toinclude where Professional is carrying out BR Principal Designer role



2.5

2.6

FEES

31

3.2

3.3

In performing the Services, the Professional exercising the skill and care referred to in
clause 2.2.2, shall at al times have due regard to the agreements and documents which
have been entered into in respect of the Development provided that a copy of any such
contract or contracts or the relevant part or parts shall have been supplied or made
available to the Professional prior to the date of this Appointment or they have been
provided after the date of this Appointment and they do not impact upon the nature and
extent of the Services ("Original Third Party Agreements'). Where such contract or
contracts (or relevant part or parts) have been supplied or made available to the
Professiona after the date of this Appointment and they impact upon the nature and
extent of the Services, the Client may elect to deal with this as an Additional Servicein
line with clause 4 and where they do this shall be deemed a "Further Third Party
Agreement”. The Professional confirms they will perform the Services, exercising the
skill and care referred to in clause 2.2.2, having due regard to the Further Third Party

Aqgreements.

The Professiona undertakes to the Client that it has exercised and that it will continue
to exercise the standard of care set out in clause 2.2.2 in the performance of the
Services so that it does not cause a breach of any obligation contained in the Original
Third Party Agreements or Further Third Party Agreements by the Client.

The Client shal pay the Fee to the Professional in accordance with the Second
Schedule and any sums paid to the Professional in respect of the Services or the
Development before the date of this Appointment are deemed to have been paid on
account of the Fee.

Unless the Second Schedule provides otherwise the Fee is inclusive of all costs,
expenses, disbursements and overheads and the Professional shall not be entitled to
reimbursement for any such item unless it was incurred with the Client’s prior written

authority.

The Professional shall maintain records of al (if any) costs, expenses, disbursements
and overheads which it is entitled to claim from the Client and make them available to

the Client when reasonably requested to do so.



34

35

The Feeis exclusive of VAT and the Client shall not be liable to pay any part of the Fee

until the Professional submits a valid VAT invoice to the Client giving a breakdown

and explanation of the sums included in the invoice including any costs, expenses,

disbursements and overheads claimed.

For the purposes of the HGCR Act:

351

352

353

354

3.55

3.5.6

the due date for payment of each instalment of the Fee, whether interim or
final, shal be the later of:

(@ 14 days after the payment date stated in the Second Schedule; and

(b) the date of submission of an invoice by the Professional in accordance

with clause 3.4;

the final date for payment of the Fee, whether interim or final, shall be 16
days from the due date referred to in clause 3.5.1;

the Client shall give notice to the Professional specifying:

(@ the sum that the Client considers to be or to have been due at the
payment due date in respect of that payment ("the Notified Amount");
and

(b) thebasison which that sumis calculated;

the notice under clause 3.5.3 shall be given no later than five days after the
date on which payment is due from the Client under clause 3.5.1;

if the Client fails to serve a notice in accordance with clause 3.5.3 then,
provided the invoice submitted by the Professional sets out the sum that the
Professional considers to be or to have been due at the payment due date and
sets out the basis on which that sum is calculated then the sum specified in
such invoice shall be the Notified Amount.

where the Client intends to pay less than the Notified Amount it shall give
notice to the Professional no later than two days before the final date for

payment of the monies specifying:

(@ the sum that the Client considers to be due on the date such notice is

served; and



3.6

(b) thebasison which that sumis calculated;

In the event that the Client fails to pay any amount due to the Professional by the final
date for payment of that amount (and a valid pay less notice has not been served)the
Client shall pay simple interest on the amount due and unpaid as from the final date for
payment to the date of payment at the rate of 5% per annum above the base rate from
time to time of the Bank of England and the parties agree this is a substantial remedy
under section 9 of the Late Payments of Commercial Debts (Interest) Act 1998.

4 ADDITIONAL SERVICES

4.1

4.2

4.3

4.4

If the Professional is instructed by the Client to undertake any services which it
considers are additional to the services set out in the First Schedule and which would
require an increase in the Fee (the Additional Services) then before complying with
the instruction (except in the case of emergency instructions which require immediate
action) the Professional will notify the Client and within three working days of the
instruction the Professional will provide to the Client its proposed increase in the Fee,

applying the hourly rates set out in the Second Schedule.

If the Client and the Professional are unable to agree on the additiona fee the
Professiona shall not carry out the Additional Services, and shall not be entitled to
payment for them, until it has received written confirmation from the Client requiring it
to carry them out.

Following receipt of a notice under clause 4.2 the additional fee payable for the
Additional Services will be as is fair and reasonable in the circumstances but shall be
based on the rates and any payment arrangements set out in the Second Schedule.

No additional payment will be due in respect of the Additional Services if the
Professional:

44.1 has not complied with the requirements of clauses 4.1 and 4.2; or

442  where and to the extent that the Additional Services have been necessitated in
whole or part by any negligence, omission or default on the part of the

Professional.



4.5 Unlessit is otherwise agreed the Professiona shall make an application for payment for
Additional Services (where the same is payable under this clause) during the month
following the performance of the Additional Servicesin question and the provisions of

clause 3.5 shall apply.
5 PROVISION OF COLLATERAL WARRANTIES

51 Within 10 working days of written request by the Client the Professiona shall execute
warranty deeds in the form annexed to this Appointment as Annexure 1 in respect of the

provision of the Servicesin favour of:
511 the Secretary of State for Education;
512 the Trust;

5.1.3  every organisation providing finance to the Client for the carrying out of the

Development;

5.1.4  every purchaser of the Property or any part of it from the Client;

515  every tenant taking alease of the Property or any part of it from either:
@ the Client; or
(b) any purchaser of the Property or any part of it from the Client

subject in each case to any amendments which the Client requests and the Professional
agrees (such agreement not to be unreasonably withheld or delayed) and shall comply
with their terms once they are completed.

6 DESIGN

6.1 This clause applies where and to the extent that the Professiona is responsible for the
design of the whole or any part of the Development.

6.2 Where the Client employs anyone other than the Professiona to design any part of the
Development the Professional shall co-ordinate the design of that part with the overall
design of the Development or with the part of the design for which the Professional is
responsible.

6.3 The Professional warrants that it has exercised and will continue to exercise the

standard of skill and carereferred to in clause 2.2.2 to ensure:



6.4

6.3.1  that the materials specified by it for use or incorporation in the Devel opment
are or will be in accordance with British Standards and Codes of Practice

and/or any other regulations current at the date of specification;

6.3.2 no materials shal be specified which are not in accordance with the British
Council for Offices latest publication "Good Practice in the Selection of
Construction Materials' (or such further publication which may supersede or

amend this); and

6.3.3 that no other material or method of use generally known at the time of
specification to be deeterious to headth and safety, to the integrity of
buildings or other structures or plant or machinery or not in accordance with
good building practice will be specified by it for use or incorporation in the

Development and that it will not authorise any of them to be used.

The Professional shall not make any alteration, addition to or omission from the design
of the Development without the Client’s prior written consent unless the alteration,
addition or omission is required in an emergency and the Professiona having used
reasonable endeavours to secure the Client’'s consent has not been able to obtain it
unless the Client has expressly refused to giveit.

LICENCE TO USE PLANSETC.

7.1

7.2

7.3

The copyright in all drawings, documents, reports, models, plans, specifications, CAD
materials, bills of quantity, calculations, work, designs or inventions of any type
provided by the Professional in connection with the Development at any time (the
Copyright Material) shall remain vested in the Professional.

The Client and any person authorised by it is granted an irrevocable royalty free licence
to use and reproduce the Copyright Material for al purposes relating to the
Development and the Property including (without limitation) the completion,
construction, reconstruction, modification, extension, repair, use, letting, sae and
advertisement of the Development and the Property but the Professiona shall not be
liable for any use of the Copyright Material for any purpose other than that for which it
was originally prepared by the Professional.

The licence granted by clause 7.2 includes the right to grant sub-licences and that
licence and any sub-licences granted shall be transferable to third parties without

restriction.



7.4

7.5

7.6

The Professional shall alow the Client and anyone authorised by it access to the
Copyright Material at any time and shall supply copies of it to the Client and any
authorised person on request including such number of copies of it in respect of the

Development as finally built as the Client reasonably requires.

All royalties or other sums payable in respect of the supply and use of any patented
articles, processes or inventions required in connection with the performance of the
Services shall be paid by the Professional who shall indemnify the Client against al
claims, proceedings, damages, costs and expenses suffered or incurred by the Client
because of the Professional infringing or being held to infringe any intellectual property

rights in the performance of the Services.

The Professional waives any rights it may have under Chapter IV (Mord Rights) of
Part 1 of the Copyright Designs and Patents Act 1988 in relation to the Development or
the Copyright Material.

INSURANCE

8.1

8.2

8.3

8.4

85

The Professional shall maintain professional indemnity insurance in an amount of not
less than £[*****] in respect of each and every claim from the date of this Appointment
and for a period of 15 years following the date of practica completion of the
Development under the Building Contract (the I nsurance) subject to it being available
at commercially reasonable rates.

Any increased or additional premium required by any insurer by reason of the
Professiona’s own claims record or other acts or omissions or any other matters or
things particular to the Professional shall be deemed to be within commercially
reasonabl e rates under clause 8.1.

If the Insurance ceases to be available at commercially reasonabl e rates the Professiona
shall immediately inform the Client.

As and when reasonably requested to do so by the Client the Professional shall produce
for inspection adequate documentary evidence that the Insurance is being maintained

and that the current premium has been paid.

The Professional shall fully comply with al requirements of, or which relate to, the

Insurance.



9 STAFF

9.1

9.2

The Professiona shall alocate to perform the Services sufficient and appropriate
numbers of appropriately qualified, competent and experienced personnel and shall
ensure (where appropriate) such continuity of personnel asis or may be necessary to
ensure at al times the proper, effective and efficient performance of the Services in

accordance with the requirements of this Appointment.

The Client shall be entitled, at its absolute discretion, to require the replacement of any
person employed by the Professional in the performance of the Services who, in the
Client's reasonable opinion, has failed to perform satisfactorily or who has
misconducted himself in any way or is otherwise deemed by the Client to be of
insufficient competency for the requirements of this Appointment. The Professional
shall promptly replace such person with an appropriately quaified and experienced
substitute at no additional cost to the Client.

10 ASSIGNMENT AND SUB-CONTRACTING

101

10.2

10.3

This Appointment is personal to the Professional and it shall not without the prior

written consent of the Client:

10.1.1 assign, charge or transfer any right or obligation under this Appointment to
anyone else;

10.1.2 delegate, sub-contract or transfer any of the Services to anyone else and for
the avoidance of doubt, the Professional shall be responsible for any services
that it so delegates, sub-contracts or transfers to a third party as if it had
performed those services itself.

This Appointment may be assigned by the Client without the Professional’ s consent:
10.2.1  toany Group Company;

10.2.2 by way of security or by way of re-assignment on redemption; and

10.2.3  ontwo other occasions.

Notice of any assignment made under this clause shall be given to the Professional
provided always that failure to provide such notice shall not in any way invaidate or

otherwise affect the assignment.



11

12

APPROVALS

The obligations of the Professional under this Appointment shall not be lessened or affected by:

111

11.2

any power or duty of the Client or any of the Other Professionals to grant or withhold
approval of, or object to, any matter in connection with the Development or to inspect

the Development; or

the grant or failure to grant any approval, the making or failure to make any objection

or any inspection of the Development or any failure to inspect it.

SUSPENSION AND TERMINATION

121

122

12.3

124

The Client may exclude any of the Services from this Appointment, suspend all or any
of the Services or terminate this Appointment at any time on written notice to the

Professional.
The Professional may terminate this Appointment if:

12.2.1 anything outside the Professional’s control happens which delays or
unreasonably impedes the carrying out of the Services for a period of [Jjj

12.2.2  theClient suspends all of the Services for a period of ||| GG

12.2.3 theClientisin materia default of its obligations under this Appointment and
failsto remedy the default after being given reasonable written notice to do so

in each case by reasonable written notice to the Client.

If any of the Services are excluded from this Appointment or this Appointment is
terminated the Professiona shal be entitled to part of the Fee calculated on a quantum
meruit basis but shall not be entitled to any claims in respect of loss of profit.

If any of the Services are excluded from this Appointment, any or al of the Services are
suspended under this Appointment or this Appointment is terminated the Professional
shall take immediate steps to bring the Services, or the appropriate part of them, to an

end in an orderly manner with all reasonable speed and economy.



13

14

15

125 Any exclusion of any of the Services from this Appointment, any suspension of any or
all of the Services or the termination of this Appointment shall not affect the obligations
of the parties in respect of the Services actually performed by the Professional which
shall continue to apply.

PARTNERSHIP PROVISIONS
If the Professional is a partnership:

131 references in this Appointment to the Professional shall include references to each and

every present and future partner of the partnership and any successor partnership;
13.2 the liability of each and every partner under this Appointment shall be joint and several;

133 this Appointment shall not terminate on the death, retirement or resignation of any

partner;

134 the signatories on behalf of the Professional warrant to the Client that they are
authorised to enter into this Appointment on behalf of the Professional and that this

Appointment shall be effective and binding on every partner in the Professional.
CONFIDENTIALITY

Except as may be necessary for the proper performance of the Services or as otherwise required
by law the Professional shall not at any time disclose to any third party or make use of any
information of any kind relating to the Development.

LIMITATION

Without prejudice to any action or proceedings under this Appointment that arise from a breach
of section 38 of the Building Act 1984 in respect of which the limitation period for bringing such
contractual claims shal be the same as the applicable limitation period if the action or
proceedings were commenced under that legislation or under the Civil Liability (Contribution)
Act 1978 if later, no action or proceedings for any breach of this Appointment whether in
contract or intort or in delict or in negligence or for breach of statutory duty or otherwise shall be
commenced against the Professional after the expiry of 12 years from the date of practica

completion of the relevant part of the Development under the Building Contract.



16 NOTICES

Section 196 of the Law of Property Act 1925, as amended by the Recorded Delivery Service Act
1962, applies to the service of al noticesin connection with this Appointment except that it shall

be deemed to be amended as follows;

16.1 In this clause Working Day means any day from Monday to Friday (inclusive) other
than bank or public holidays.

16.2 The final words of section 196(4) “and that service ....... be delivered” shall be deleted
and replaced with “and that service shall be deemed to be made on the second Working
Day after the registered | etter has been posted”.

16.3 Any notice may be sufficiently served by facsimile when service shall be deemed to be
made on the day of transmission if transmitted before 4.00 pm on a Working Day but

otherwise on the next following Working Day.
17  JURISDICTION AND GOVERNING LAW

This Appointment shall be governed by and interpreted in accordance with English law and the

parties irrevocably submit to the jurisdiction of the English courts.
18 CONTRACTS(RIGHTSOF THIRD PARTIES) ACT 1999

18.1 A person who is not a party to this Appointment has no right under the Contracts
(Rights of Third Parties) Act 1999 to enforce any of its terms but this does not affect
any right or remedy of athird party which exists or is available apart from that Act.

18.2 Notwithstanding clause 18.1, in the event that a building liability order (as such term is
defined in the Building Safety Act) is made in respect of a Related Entity, such Related
Entity shall be entitled to enforce each term of this Appointment as if it were named as
"joint employer" under this Appointment and to rely on any report, survey or findings
prepared by the Professional under the terms of this Appointment as if it had been

named addressee of such report, survey or findings.

IN WITNESS of which the parties to this Deed have duly executed it on the date specified on page
one.



THE FIRST SCHEDULE - THE SERVICES

[To beinserted]



THE SECOND SCHEDULE - THE FEE

The fee payable to the Professional in respect of the Services shall be [*****] payable by the following
instalments:

[*****]

[Thefollowing rates shall apply for Additional Services.

Position Hourly Rate

[*****] [*****]

[*****] [*****]

[*****] [*****]




EXECUTED asaDeed by

THORPE PARK DEVELOPMENTSLIMITED )

acting by two directors

EXECUTED asaDeed by

[*****]

acting by adirector and its secretary

or two directors

Director signature

Director name

Director signature

Director name

Director

Secretary/Director



ANNEXURE 1-DEED OF WARRANTY

DATED [**xx]

[*****] LIMITEDPLC (1)
and

[*****] LIMITEDPLC (2)
and

[*****] LIMI TEDPLC (3)

DEED OF COLLATERAL WARRANTY BY [*****]

RELATING TO [*****]

WALKER MORRISLLP
33 Wellington Street
LEEDS
LS14DL
Tel: 0113 2832500
Fax: 0113 2459412
Draft no: [*****]

Ref: [*****]



THISDEED ISMADE ON [*****]

BETWEEN:

@

)

©)

[*****] LimitedPLC (company number [*****]) whose registered office is at [*****] (the
Professional)

[[***** ] LimitedPL C (company number [*****]) whose registered officeis at [*****] (the
Developer)]

[*****] LimitedPL C (company number [*****]) whose registered office is at [*****] (the
Beneficiary)

IN CONSIDERATION of the sum of £1.00 paid by the Beneficiary, receipt of which the Professional
acknowledges, it is agreed as follows:

1 INTERPRETATION

In this Deed unless the context requires otherwise:

11

The following words and expressions mean:

the Agreement an agreement dated [*****] and made between the Developer (1) and
the Beneficiary (2) under which [the Developer agreed (inter alia) to [sell][let] the
Property to the Beneficiary][the Beneficiary agreed to provide finance to the Devel oper
for the carrying out of the Development];

the Appointment the appointment dated [*****] by which the Developer appointed
the Professional as [*****] in connection with the Devel opment;

the Beneficiary includes anyone to whom the benefit of this Deed isvaidly assigned;

the Building Contract the building contract entered into or to be entered into between
the Developer (1) and the Contractor (2) for the design and carrying out of the
Development and any replacement of it;

the Contractor [*****];
[the Developer [*****];]

the Development the [refurbishment][development] of the Property as described in
[the Agreement and] the Building Contract;



Group Company means any subsidiary, subsidiary undertaking, holding company or
holding undertaking of the Beneficiary, or any other company or undertaking which has
the same ultimate holding company or parent undertaking as the Beneficiary (whether
directly or indirectly) as defined in section 1159 and Schedule 6 and section 1162 and
Schedule 7 of the Companies Act 2006 (as amended);

the Property [*****];

Related Entity means any body corporate or partnership entity which is at any time an
‘associated person' or ‘associate€’ of or in respect of the Beneficiary, or which is
associated with the Beneficiary, as defined in and for the purposes of sections 121 and
131 of the Building Safety Act 2022.

12 Any reference to any form of legal entity includes all other forms of legal entity.

13 Obligations by more than one person are joint and several and where any party under
this Deed at any time is more than one person references to it are to each person
individually as well asjointly with the others comprising it.

14 The clause headings in this Deed are for reference only and shall not be taken into
account in its construction or interpretation.

ACKNOWLEDGEMENT

The Professional acknowledges that it owes the Beneficiary a professional duty of care arising

out of its position as a consultant to the Devel opment and warrants that:

21

2.2

it has performed and will continue to perform its duties under the Appointment as
required by, and in accordance with the Appointment; and

it has exercised and will continue to exercise the standard of skill and care reasonably to
be expected of a competent consultant experienced in works of asimilar size, scope and
complexity to the Development in the performance of its duties under the Appointment

but the Professional shall not have any greater liability to the Beneficiary under this clause than it

would have had if the Beneficiary had been named as ajoint client in the Appointment.

DELETERIOUSMATERIALS

The Professional further warrants that it has exercised and will continue to exercise the standard

of skill and carereferred to in clause 2 to ensure:



31

32

that the materials specified by it for use or incorporation in the Development are or will
be in accordance with British Standards and Codes of Practice and/or any other
regulations current at the date of specification and no materias shall be specified which
are not in accordance with the British Council for Offices latest publication "Good
Practice in the Selection of Construction Materials* or such further publication which

may supersede or amend this); and

that no other material or method of use generally known at the time of specification to
be deleterious to health and safety, to the integrity of buildings or other structures or
plant or machinery or not in accordance with good building practice will be specified
by it for use or incorporation in the Development and that it will not authorise any of
them to be used.

LICENCE TO USE PLANSETC.

4.1

4.2

4.3

4.4

The copyright in all drawings, documents, reports, models, plans, specifications, CAD
materials, hills of quantity, calculations, work, designs or inventions of any type
provided by the Professional in connection with the Development at any time (the
Copyright Material) shall remain vested in the Professional.

The Beneficiary and any person authorised by it is granted an irrevocable royalty free
licence to use and reproduce the Copyright Materia for al purposes relating to the
Development and the Property including (without limitation) the completion,
construction, reconstruction, modification, extension, repair, use, letting, sale and
advertisement of the Development and the Property but the Professional shall not be
liable for any use of the Copyright Material for any purpose other than that for which it
was originally prepared by the Professional.

The licence granted by clause 4.2 includes the right to grant sub-licences and that
licence and any sub-licences granted shall be transferable to third parties without

restriction.

The Professional shall allow the Beneficiary and anyone authorised by it access to the
Copyright Materia at any time and shall supply copies of it, or any part of it, to the

Beneficiary and any authorised person on request.



4.5

4.6

All royalties or other sums payable in respect of the supply and use of any patented
articles, processes or inventions required in connection with the performance of its
services under the Appointment shall be paid by the Professional who shall indemnify
the Beneficiary against all claims, proceedings, damages, costs and expenses suffered
or incurred by it because of the Professional infringing or being held to infringe any

intellectual property rightsin the performance of its duties under the Appointment.

The Professional waives any rights it may have under Chapter IV (Mora Rights) and
Part 1 of the Copyright Designs and Patents Act 1988 in relation to the Devel opment or
the Copyright Material.

INSURANCE

5.1

52

53

54

5.5

The Professional shall maintain professional indemnity insurance in an amount of not
less than £[*****] in respect of each and every claim from the date of this Deed until
15 years following the date of practica completion of the Development under the
Building Contract (the Insurance) subject to it being available at commercially

reasonabl e rates.

Any increased or additional premium required by any insurer by reason of the
Professiona’s own claims record or other acts or omissions or any other matters or
things particular to the Professional shall be deemed to be within commercially
reasonabl e rates under clause 5.1.

If the Insurance ceases to be available at commercially reasonabl e rates the Professiona
shall immediately inform the Beneficiary.

As and when reasonably requested to do so by the Beneficiary the Professional shall
produce for inspection adequate documentary evidence that the Insurance is being
maintained and that the current premium has been paid.

The Professional shall fully comply with all requirements of, or which relate to, the
Insurance.

STEPIN RIGHTS[FUNDER AND DEVELOPER ONLY]

6.1

If the Agreement is terminated by the Beneficiary [or if the Beneficiary otherwise
requires it] the Professional shall on receipt of written notice from the Beneficiary
accept the ingtructions of the Beneficiary, or its appointee, to the exclusion of the

Developer in respect of the Appointment.



6.2

6.3

6.4

6.5

6.6

6.7

6.8

6.21  TheProfessional will not, without first giving the Beneficiary at |east ||l
B cccisc any right it may have to terminate the
Appointment, treat the Appointment as repudiated by the Developer or

discontinue the performance of any of its duties under the Appointment.

6.2.2  The Professiona’sright to take any of the steps specified in clause 6.2.1 shall
cease if before the expiry of the Professional’s notice the Beneficiary serves
written notice on the Professional requiring it to accept the instructions of the
Beneficiary, or its appointee, to the exclusion of the Developer in respect of
the Appointment.

Neither the Beneficiary, nor its appointee, shall have any liability to the Professional
under the Appointment unless and until the Beneficiary gives notice to the Professional
under clause 6.1 or clause 6.2.2 when the Beneficiary, or its appointee, as appropriate,
shall be liable for the performance of the Developer's obligations under the
Appointment, including the payment of all outstanding and future sums properly due to
the Professional and the Professional shall be liable to the Beneficiary, or its appointee,
as appropriate, for the performance of the Professiona’s obligations under the
Appointment as well as the Professional’ s obligations under this Deed.

The Professional shall not be concerned or required to enquire whether, and shall be
bound to assume that, as between the Developer and the Beneficiary, the Beneficiary is
entitled to give any notice served under clause 6.1.

The Professional shall not incur any liability to the Developer in complying with this
clause and the Developer confirms that the Beneficiary’s rights under this clause
override any obligations of the Professional to the Developer under the Appointment.

The Professiona confirms to the Beneficiary that the Appointment isin existence at the

date of this Deed and that all sums dueto it under the Appointment are up to date.
The Developer has joined in this Deed to confirm its agreement to itsterms.

Where the Professional has given rights in relation to the Appointment similar to those
contained in this clause 6 to a party providing funding to the Developer for the carrying
out of the Development (the Funder) then if both the Beneficiary and the Funder serve
notice under clause 6.1 or 6.2.2 or its equivalent the notice served by the Funder shall

prevail.



PARTNERSHIP PROVISIONS

If the Professional is a partnership:

7.1

7.2

7.3

74

referencesin this Deed to the Professional shall be to each and every present and future

partner of the partnership and any successor partnership;
the liability of each and every partner under this Deed shall be joint and several;
this Deed shall not terminate on the death, retirement or resignation of any partner;

the persons executing this Deed on behalf of the Professional warrant to the Beneficiary
that they are authorised to enter into this Deed on behalf of the Professional and that
this Deed shall be effective and binding on every partner in the Professional.

GENERAL

81

8.2

8.3

8.4

85

Without prejudice to any action or proceedings under this Deed that arise from a breach
of section 38 of the Building Act 1984 in respect of which the limitation period for
bringing such contractual claims shall be the same as the applicable limitation period if
the action or proceedings were commenced under that legidation or under the Civil
Liability (Contribution) Act 1978 if later, no action or proceedings whatsoever for any
breach of this deed shall be commenced against the Professiona after the expiry of 12
years from the date of practical completion (as defined by the Building Contract).

The Professional shall not exercise any right of legal or equitable set off or any rights of
deduction that may be available under the Appointment against any entitlement of the
Beneficiary, or its appointee, under this Deed.

The Beneficiary shal not be bound by any variation to the terms of the Appointment
where that variation reduces the liahility of the Professional to the Beneficiary under
this Deed unless the Beneficiary has given written consent to the same.

The Professional will provide the Beneficiary, or its appointee, with any information
relating to the Devel opment that they reasonably request.

The benefit of this Deed is in addition to any other rights or remedies whether in
negligence or otherwise which the Beneficiary or its appointee may have against the

Professional.



10

NOTICES

Section 196 of the Law of Property Act 1925, as amended by the Recorded Delivery Service Act
1962, applies to the service of al notices in connection with this Deed except that it shall be

deemed to be amended as follows;

9.1

9.2

9.3

In this clause Working Day means any day from Monday to Friday (inclusive) other

than bank or public holidays.

The final words of section 196(4) “and that service ....... be delivered” shall be deleted
and replaced with “and that service shall be deemed to be made on the second Working
Day after the registered | etter has been posted”.

Any notice may be sufficiently served by facsimile when service shall be deemed to be
made on the day of transmission if transmitted before 4.00 pm on a Working Day but

otherwise on the next following Working Day.

ASSIGNMENT AND FURTHER DEEDS

101

10.2

10.3

104

The benefit of this Deed may be assigned without the Professiona’s [or the

Devel oper's] consent:

10.1.1  to any Group Company;

10.1.2 by way of security or by way of re-assignment on redemption; and
10.1.3 ontwo other occasions.

Notice of any assignment made under this clause shall be given to the [Developer and
the] Professiona provided always that failure to provide such notice shall not in any
way invalidate or otherwise affect the assignment.

The Professional shall not contend that any assignee of this Deed under clause 10.1 is
precluded from recovering any loss resulting from any breach of this Deed (whenever
the breach occurred) because that person is an assignee of this Deed and not the original
promisee or because the Beneficiary or any intermediate assignee escaped loss due to

its having disposed of itsinterest in the Devel opment.

Except as allowed by this clause the benefit of this Deed is personal to the Beneficiary.



105

11 JURISDI

[The Professiona agrees that, if the Beneficiary requires it, it will enter into further
warranty deeds in respect of the Property in the same form as this Deed (with the
omission of [the [Developer] as a party and except for clause 6 and] this sub-clause),
with only any amendments that are needed to give proper meaning and efficacy to the
further warranty deeds, in favour of the first [tenantsjor [purchasers] to which the

Beneficiary or its appointee [lets][sub-lets|or [sells] the Property or any part of it.]

CTION AND GOVERNING LAW

This Deed shall be governed by and interpreted in accordance with English law and the parties

irrevocab

ly submit to the jurisdiction of the English courts.

12 CONTRACTS(RIGHTSOF THIRD PARTIES) ACT 1999

121

122

IN WITNESS

one.

A person who is not a party to this Deed has no right under the Contracts (Rights of
Third Parties) Act 1999 to enforce any of its terms but this does not affect any right or
remedy of athird party which exists or is available apart from that Act.

Notwithstanding clause 12.1, in the event that a building liability order (as such termis
defined in the Building Safety Act 2022) is made in respect of a Related Entity, such
Related Entity shall be entitled to enforce each term of this Deed asiif it were named as
a benefitting party under this Deed.

of which the parties to this Deed have duly executed it on the date specified on page

EXECUTED as aDeed (but not delivered )

until the date hereof) by )

[£xxxs] )

acting by adirector and its secretary )

or two directors )
Director

Secretary/Director



EXECUTED as aDeed (but not delivered )

until the date hereof) by )

[¥**x] )

acting by adirector and its secretary )

or two directors )
Director

Secretary/Director

SIGNED asaDeed (but not delivered )

until the date hereof) by the said )
[*****] )
in the presence of )
the witness named below )

Name of witness

Address

Occupation

SIGNED asaDeed (but not delivered )
until the date hereof) by the said )

[*****] )



in the presence of

the witness named bel ow

Name of witness

Address

Occupation



ANNEX 2-BUILDING CONTRACT

Page 73



SCHEDULE OF AMENDMENTS TO JCT DESIGN AND BUILD CONTRACT

2016 EDITION

[Amendment to Article 10 to be incorporated within the signed Articles]

RECITALS

Third Recital

Delete the Third Recital and insert;

"the Contractor has examined the Employer's Requirements and is satisfied:

(@)

(b)

(©)
ARTICLES

Article 1
Article 5A

"5A

Article 6A
"6A

Article 8

Article 10
"10

Article 11

"11

as to the feasibility and practicability of the Employer's Requirements; and

that the Contractor's Proposals will meet the Employer's Requirements; and

that the Works can be carried out by the Date for Completion and for the Contract Sum;

Line 1, prior to "complete” insert "carry out and"

Insert a new Article 5A as follows:
BR PRINCIPAL DESIGNER

The BR Principal Designer for the purposes of the Building Regulations and the
Building Safety Act and accompanying legislation is [****¥] of [****] or such
replacement at the Employer at any time appoints to fulfil that role."

Insert a new Article 6A as follows:

BR PRINCIPAL CONTRACTOR

The BR Principal Contractor for the purposes of the Building Regulations and the

Building Safety Act and accompanying legislation is [the Contractor] or such
replacement as the Employer at any time appoints to fulfil that role."

Delete and insert:

"Not Used"

Insert new Article 10 as follows:
AMENDMENTS - INCORPORATION

The Recitals, Articles, Conditions, Contract Particulars and Schedules shall have
effect as modified by the amendments and additional provisions set out in the
Schedule of Amendments annexed to this Contract at [ ]."

Insert new Article 11 as follows:

COLLATERAL WARRANTIES: CONTRACTOR



11.1 The Contractor shall execute as deeds collateral warranties in the form set out in
Annex 1 to this Contract in favour of:

11.1.1 the Secretary of State for Education;

11.1.2 any freeholder or landlord of the Sites (where this is not the Employer);
[the Governing Body of [the School]]*;

11.1.3 [the Governing Body of [the School]]?; and

11.1.4 [insert details of the Trust];

11.1.5 and[specify any other interested parties here]?

and shall deliver the same duly executed to the Employer:

a) on or before the date of this Contract, where such beneficiary’s identity
has been made known to the Contractor on or before the date of this
Contract; and

b) within ||| | I of 2 written request from the Employer, where
such beneficiary’s identity has been made known to the Contractor after
the date of this Contract.

11.2 Should the collateral warranties from the Contractor not be delivered to the
Employer by the date of this Contract or within ||| | | || MEEEE of 2 written
request from the Employer (as relevant) then the Employer shall be entitled to
withhold all future payments to the Contractor until such time as the relevant
collateral warranties have been provided to the Employer.

11.3 The Employer’s right to withhold payment under Article 11.2 shall not apply once
the Contractor satisfies his obligations under Article 11.

Article 12 Insert new Article 12 as follows:

"12. PRINCIPAL SUB-CONTRACTORS

12.1 In this Article 12 ‘Principal Sub-Contractor’ means any Sub-Contractor
appointed in relation to the following elements of the Works and any Sub-
Contractor carrying out Works wholly or substantially replacing any such element
of the Works:
[Ground improvement works];
[Piling];

[Structural steel frame/roof structure];

[Pre-cast concrete floors/stairs];

! Delete as appropriate.
2 Delete as appropriate.

3 Employer to confirm if there are any other third parties with an interest in the land that should be included here.



[Profile metal cladding/roofing];
[Mechanical, electrical and plumbing services] and
[Lifts]*.

12.2 Without prejudice to clause 3.4, each of the Principal Sub-Contractors shall be
appointed by deed, and within 5 Business Days of the appointment of a Principal
Sub-Contractor the Contractor shall supply to the Employer a complete certified
copy of the sub-contract, appointment or contract (as relevant).

12.3 The Contractor shall procure as deeds collateral warranties in the form of Annex
2 to this Contract in favour of:

12.3.1 the Employer;

12.3.2 the Secretary of State for Education;

12.3.3 any freeholder or landlord of the Sites (where this is not the Employer);
12.3.4 the Governing Body of [the School]®; and

12.3.5 [insert details of the Trust]; and

12.3.6 [specify any other interested parties here]®

and deliver the same as deeds duly executed by the relevant Principal Sub-
Contractor (and Contractor as relevant) to the Employer within 10 Business Days
of a written request from the Employer.

12.4 The Contractor shall procure that each Principal Sub-Contractor takes out and
maintains until the expiry of fifteen (15) years after the date of Practical Completion
Pl Insurance which covers at a minimum all of the Principal Sub-Contractor’s
design and professional obligations under the relevant sub-contract, appointment,
contract (as relevant) (including (to the extent applicable) professional advice
and/or services, any defects and/or insufficiency of design) not less than the
relevant limits of indemnity of the types and in amounts as set out in the table

below:
Principal Sub-Contractor’ Level of PI Insurance®
[Ground improvement works] a minimum of

I
I i the aggregate with a

minimum of one (1) automatic full
reinstatement of the aggregate

4 Sub-contract disciplines listed for illustration purposes only. Contractor to confirm which elements of the Works he proposes to sub-let for
each school and Article 10.1 to be completed to reflect sub-contract works packages prior to completion of the Contract.

5 Delete as appropriate.
5 Employer to confirm if there are any other third parties with an interest in the land that should be included here.
7 Principal Sub-Contractor disciplines to be updated in accordance with Article 10.1.

8 PI Insurance levels shall be determined by the Employer taking into account the contract value and relevant circumstances of the project.
Five million pounds (E5m) may be acceptable for Principal Sub-Contractor packages with a lower level of risk



indemnity limit in any one (1) year of
insurance

[Piling]

a minimum of

in the aggregate with a
minimum of one (1) automatic full
reinstatement of the aggregate
indemnity limit in any one (1) year of
insurance

[Structural steel frame/roof structure]

a minimum of

in the aggregate with a
minimum of one (1) automatic full
reinstatement of the aggregate
indemnity limit in any one (1) year of
insurance

[Pre-cast concrete floors/stairs]

a_minimum of [N
I i the aggregate with a
minimum of one (1) automatic full
reinstatement of the aggregate
indemnity limit in any one (1) year of
insurance

[Profile metal cladding]

a minimum of

in the aggregate with a
minimum of one (1) automatic full
reinstatement of the aggregate
indemnity limit in any one (1) year of
insurance

[Mechanical, electrical and plumbing
services]

a minimum of

in the aggregate with a
minimum of one (1) automatic full
reinstatement of the aggregate
indemnity limit in any one (1) year of
insurance

[Lifts]

a_minimum of I
B the aggregate with a
minimum of one (1) automatic full
reinstatement of the aggregate
indemnity limit in any one (1) year of
insurance

[Any other Principal Sub-Contractor]

a minimum of
in the aggregate with

a minimum of one (1) automatic full
reinstatement of the aggregate
indemnity limit in any one (1) year of
insurance




provided that such insurance is generally available in the market to members of
the relevant Principal Sub-Contractor's trade at commercially reasonable rates
and provided further that payment of any increased or additional premiums
required by insurers by reason of the Principal Sub-Contractor's own claims
record or other acts, omissions, matters or things peculiar to the relevant party will
be deemed to be within the reasonable rates.

12.5 For the period beginning on the earlier of the Date of Possession or, the date of
this Contract and ending fifteen (15) years after the date of Practical Completion,
the Contractor shall provide reasonable evidence to the Employer (as and when
reasonably required by the Employer) that the Pl Insurance of the relevant
Principal Sub-Contractor complies with this Article 12.

12.6 Should the collateral warranties from the Principal Sub-Contractor, sub-contract,
appointment or contract (as relevant) of the relevant Principal Sub-Contractor not
be delivered to the Employer within ||| || | | S of 2 \ritten request from
the Employer (as relevant) then the Employer will be entitled to withhold all future
payments to the Contractor in respect of that particular Principal Sub-Contractor’s
work until such time as the relevant collateral warranty, sub-contract, appointment
or contract (as relevant) has been delivered.

12.7 The Employer’s right to withhold payment under Article 12.6 shall not apply once
the Contractor satisfies his obligations under Article 12.

12.8 The Contractor shall procure that each Principal Sub-Contractor takes out and
maintains until the date of Practical Completion public and products liability
insurance with a level of cover of not less than ||| llcach and every claim
but in the aggregate for products liability®. The Contractor shall provide reasonable
evidence to the Employer (as and when reasonably required by the Employer)
that the public and products liability insurance of the relevant Principal Sub-
Contractor complies with this Article 12.

13. [NOVATED CONSULTANTS AND]* DESIGN CONSULTANTS
13.1 [The Employer has appointed the following consultants for the purposes of the
Works:

13.1.1 [list the consultants to be appointed by the Employer and novated to the
Contractor];

(together the “Novated Consultants”).]*

9 All Principal Sub-contractors must hold public liability insurance in accordance with this Article. Products liability insurance is required in
addition to public liability insurance for any contract where goods and materials are manufactured or supplied in the course of the services
delivered under the relevant package. This will usually apply to all Principal Sub-Contractors in the list in the table at Article 10.4 save for
ground improvement works.

10 Delete where there are no Novated Consultants.

11 Use where novation of consultants is required.



13.2

13.3

13.4

13.5

13.6

13.7

[Within 5 Business Days of executing this Contract or receiving a written request
from the Employer (whichever is earlier), the Contractor shall enter into a deed of
novation with the Novated Consultants in the form set out in Annex 5 to this
Contract].!?

[Within 15 Business Days of executing this Contract, the Contractor shall appoint
the following consultants (or such other consultants as the Employer shall
approve) for the purposes of the Works:

[Architect];

[Mechanical and Electricall;

[Civil and Structurall;

[list any other consultants appointed by the Contractor]
(together the “Design Consultants”).]*®

[The Design Consultants shall be appointed by deed in the terms of the respective
draft appointments contained in Annex 3 to this Contract with such amendments
as the Employer shall approve.]**

[Within 5 Business Days of the appointment of a Design Consultant the Contractor
shall supply to the Employer a complete certified copy of the Design Consultant’s
deed of appointment.]*®

The Contractor shall not dismiss any of the [Novated Consultants and/or]*® Design
Consultants or vary the terms of their appointment without the written approval of
the Employer.

If the employment of any [Novated Consultants and/or]}’ Design Consultant is
terminated or ceases its duties and/or obligations before the completion of the
services allocated to him, the Contractor shall provide details of his proposed
replacement to the Employer for his approval. Subject to the Employer’s approval
(which approval shall not be unreasonably withheld or delayed), the Contractor
shall as soon as is reasonably practicable appoint such replacement consultant to
complete those services. The foregoing provisions of this Article 13 shall apply to
such replacement consultant.

12 Use where novation of consultants is required.

13 Use where the Contractor is appointing the Design Consultants.

14 Use where the Contractor is appointing the Design Consultants.

15 Use where the Contractor is appointing the Design Consultants.

16 Delete where there are no Novated Consultants.

17 Delete where there are no Novated Consultants.



13.8

13.9

13.10

The Contractor shall procure as deeds collateral warranties in the form of Annex
4 to this Contract in favour of:

11.8.1 the Employer;

11.8.2 the Secretary of State for Education;

11.8.3 any freeholder or landlord of the Sites (where this is not the Employer);
11.8.4 the Governing Body of [the School]*;

11.8.5 [insert details of the Trust]; and

11.8.6 [specify any other interested parties here]*°

and deliver the same as deeds duly executed by the relevant [Novated Consultant
and]?® Design Consultant (and Contractor as relevant) to the Employer:

a) on or before the date of this Contract, where such beneficiary’s identity
has been made known to the Contractor on or before the date of this
Contract; and

b) within 10 Business Days of a written request from the Employer, where
such beneficiary’s identity has been made known to the Contractor after
the date of this Contract.

Should the collateral warranties from the [Novated Consultant and/or]?* Design
Consultant, or appointment of the relevant [Novated Consultant and/or]??> Design
Consultant not be delivered to the Employer by the date of this Contract or within
10 Business Days of a written request from the Employer (as relevant) then the
Employer will be entitled to withhold all future payments to the Contractor in
respect of that particular [Novated Consultant and/or]>® Design Consultant work
until such time as the relevant collateral warranty or appointment has been
delivered.

The Employer’s right to withhold payment under Article 13.9 shall not apply once
the Contractor satisfies his obligations under this Article 13.

18 Delete as appropriate.

19 Employer to confirm if there are any other third parties with an interest in the land that should be included here.
2 Delete where there are no Novated Consultants.

2 Delete where there are no Novated Consultants.

2 Delete where there are no Novated Consultants.

% Delete where there are no Novated Consultants.



13.11

13.12

The Contractor shall procure that each [Novated Consultant and/or]** Design
Consultant takes out and maintains until the expiry of fifteen (15) years after the
date of Practical Completion PI Insurance which covers at a minimum all of the
[Novated Consultant's and/or]?® Design Consultant's design and professional
obligations under the relevant appointment (including (to the extent applicable)
professional advice and/or services, any defects and/or insufficiency of design)
not less than the relevant limits of indemnity of the types and in amounts as set
out in the table below:

Novated/Design Consultant Level of Pl Insurance

Architect a minmum of | I T

I cach and every claim

Structural and civil engineer

a minmum of [ I N
I -2 and every claim

Mechanical and electrical engineer

a_minmum of [ I
I cach and every claim

Any other [Novated Consultant or]?*® | a minimum of ||} N TR
Design Consultant I -2 and every claim

provided that such insurance is generally available in the market to members of
the relevant consultant's profession at commercially reasonable rates and
provided further that payment of any increased or additional premiums required
by insurers by reason of the [Novated Consultant’s and/or]?” Design Consultant’s
own claims record or other acts, omissions, matters or things peculiar to the
relevant party will be deemed to be within the reasonable rates.

For the period beginning on the earlier of the Date of Possession or, the date of
this Contract and ending fifteen (15) years after the date of Practical Completion,
the Contractor shall provide reasonable evidence to the Employer (as and when
reasonably required by the Employer) that the Pl Insurance of the relevant
[Novated Consultant and/or]?® Design Consultant complies with this Article 13.

% Delete where there are no Novated Consultants.
% Delete where there are no Novated Consultants.
26 Delete where there are no Novated Consultants
27 Delete where there are no Novated Consultants.

28 Delete where there are no Novated Consultants.



14.

14.1

15.

15.1

15.2

16.

17.

18.

18.1

18.2

PARENT COMPANY GUARANTEE

The Contractor shall procure the execution as a deed and delivery to the Employer
by his Parent, on or before the date of this Contract, a parent company guarantee
in the form set out in Annex 6 to this Contract with such amendments as the
Employer may approve. In the event of any change of ownership or control in the
Contractor, the Contractor shall immediately provide a replacement parent
company guarantee in the form set out in Annex 6 to this Contract with such
amendments as the Employer may approve from the replacement parent
company. Should the parent company guarantee not be delivered to the Employer
in accordance with this Article 14 then the Employer shall be entitled to withhold
all future payments to the Contractor until such time as the relevant parent
company guarantee has been delivered. The Employer's right to withhold
payment shall not apply once the Contractor satisfies his obligations under this
Article 14.

COMPLETION CERTIFICATE

The Contractor shall be responsible for obtaining a completion certificate under
Regulation 17 of the Building Regulations 2010 in respect of the Works or any
Section.

The Employer shall not be required to give a statement to the effect that the Works
or any Section has reached Practical Completion until the Contractor has
complied with Article 15.1 in respect of the Works or such Section.

EMPLOYER'S POLICIES

Subject to the provisions of clause 2.17 the Contractor shall ensure the Works
fully comply with all applicable Employer’s Policies.

AUDIT

The Contractor shall cooperate fully and in a timely manner with any request from
time to time of any auditor (whether internal or external) of the Employer and to
provide documents, or to procure the provision of documents, and to provide, or
to procure the provision of, any oral or written explanation relating to the same.

X[THIRD PARTY AGREEMENTS

The Contractor shall be deemed to have reviewed the Third Party Agreements
listed at [Annex 24] to this Contract and to be fully aware of the obligations, risks
and liabilities assumed by the Employer under them.

The Contractor shall perform and assume, as part of his obligations under this
Contract, the Employer’s obligations, liabilities and risks contained within the Third
Party Agreements that relate to the carrying out of the Works as if they were
expressly referred to in this Contract as obligations, liabilities and risks of the
Contractor, all other things being equal.

2 Delete if there are no Third Party Agreements.



18.3

18.4

19.

19.1

19.2

19.3

The Contractor shall ensure that no act or default or omission on his part or on the
part of any of the Contractor's Persons in relation to the performance by the
Contractor of his obligations under this Contract shall cause, contribute or
otherwise give rise to any breach by the Employer of any of his obligations under
the Third Party Agreements.

The Employer may issue an instruction requiring the Contractor to comply with
additional or amended Third Party Agreements after the date of this Contract.
Such instruction shall be treated as a Change.]

ENTIRE AGREEMENT

The terms and conditions of this Contract and the obligations, warranties and
undertakings which it contains are deemed to apply to all the Works both before
and after the date of this Contract and this Contract supersedes any previous,
agreements, promises, assurances, warranties, representations and
understandings between the Parties, whether written or oral, relating to its subject
matter between the Parties with regard to the same unless the Parties have
expressly agreed to the contrary. For the avoidance of doubt the Contractor
acknowledges that the terms and conditions of this Contract are deemed to apply
to any Works undertaken under the Pre-Construction Services Agreement.

The Contractor confirms that in entering into this Contract he has not relied upon
any warranty, representation, agreement, statement or undertaking other than as
are expressly set out in this Contract and that (in the absence of fraud) he will not
have any claim, right or remedy whatsoever arising out of such warranty,
representation, agreement, statement or undertaking including, without limitation,
any claim for rescission or damages in respect of innocent or negligent
misrepresentation.

Notwithstanding any other provision of this Contract, the Contractor’s obligations
and/or liabilities under this Contract shall not be removed, reduced, qualified or
limited by any enquiries, approvals, admissions, comments, consents,
confirmations, sanctions, acknowledgement, advice, inspections, attendance at
meetings or any failure in relation to the same by the Employer or his agents or
representatives or persons authorised by the Employer to access the Sites
including for the avoidance of doubt any comments and/or responses issued to
the Contractor pursuant to clause 2.8, 2.8A and/or the Design Submission
Procedure and/or any interim or final payments and/or any programme. Approval
of drawings shall not constitute an acceptance of any changes and/or variations
incorporated in any drawings, and only changes and/or variations specifically
instructed or sanctioned by the Employer in accordance with clause 5 shall
constitute a Change for the purposes of this Contract.

10



20.

21.

PERFORMANCE BOND?* 3!

On or before the date of this Contract, the Contractor shall provide to the Employer
a performance bond equal to 10% of the Contract Sum in substantially the same
form as set out in Annex 16 to this Contract executed as a deed by a bank or
insurance company previously approved by the Employer. Should the
performance bond not be delivered to the Employer in accordance with this Article
20 then the Employer shall be entitled to withhold all future payments to the
Contractor until such time as said performance bond has been provided to the
Employer. The Employer’s right to withhold payment shall not apply once the
Contractor satisfies his obligations under this Article 20.

COUNTERPARTS

This Contract may be executed in any number of counterparts, each of which
when executed and delivered shall constitute an original of this Contract, but all
the counterparts shall together constitute the same Contract.

%0 The decision whether to require a PCG and/or a Performance Bond will be at the discretion of the Employer.

31 Employers may wish to consider the amount of the performance bond and also make a decision as to whether a performance bond is
required particularly if there is no parent company guarantee. Employers may consider approving a reducing bond in the event that the
Works are carried out using sectional completion. Note the form of any bond is not intended to be on demand. Where the Employer requires
a performance bond the Employer must meet this cost themselves and the Employer cannot use any funding received from DfE to meet

the cost of a performance bond.

11



CONDITIONS

1.1 Definitions

Amend existing definitions and insert new definitions, as follows:

Academic Year:
[Anti-Slavery Policy:
Asbestos:
[Asbestos Survey:

Barred Lists:

BR Principal Contractor:

BR Principal Designer:
Building/Buildings:
Building Regulations:

Building Safety Act:
[Buildings Survey:

CBO:

CDM Regulations:

Commercially Sensitive Information:

the period beginning on 1 September in any year
and ending on 31 August in the following year;

the Employer's anti-slavery policy set out in
Annex 7 to this Contract];

has the meaning given to it in the Control of
Asbestos Regulations 2012 S| 2012/632;

the Asbestos survey(s) set out at Annex 8 to this
Contract]®?;

the barred lists provided for under the
Safeguarding Vulnerable Groups Act 2006 (as
may be amended or re-enacted from time to
time);

shall mean the person(s) named as the BR
Principal Contractor in Article 6A or any
successor appointed by the Employer;

shall mean the person(s) named as the BR
Principal Designer in Article 5A or any successor
appointed by the Employer;

any building or other erection at any of the Sites;

the Building Regulations 2010 and any
modification or replacement of the same;

means the Building Safety Act 2022;

the buildings survey(s) set out at Annex 9 to this
Contract]®?;

a minimal behaviour order as defined in the Anti-
Social Behaviour Crime and Policing Act 2014;

the Construction (Design and Management)
Regulations 2015 and any modification or
replacement of the same;

the information agreed between the Parties (if
any) comprising the information of a
commercially sensitive nature relating to the
Contractor, the charges for the Works, his
Intellectual Property Rights or his business or
which the Contractor has indicated to the
Employer that, if disclosed by the Employer,
would cause the Contractor significant

32 Only to apply when an Asbestos Survey will be used as the basis for allocating responsibility for Asbestos in Existing Buildings. Where
the parties use this option the relevant Asbestos Survey should be marked up to show the extent of Asbestos that has been identified.

33 Only to apply when a Buildings Survey will be used as the basis for allocating responsibility for rectifying defects in Refurbished Buildings.

12



Conditions:

Confidential Information:

Consents:

Construction Programme:

Contamination:

Contract:

Contract Documents:

Contractor’s Confidential Information:

commercial disadvantage or material financial
loss, but excluding always the Contract Sum;

delete the definition and substitute “see the First
Recital”;

the Employer’s Confidential Information and/or
the Contractor’'s Confidential Information;

any Employer Necessary Consents, Employer
Planning Conditions, planning permissions
relating to the Works, the approvals of reserved
matters relating to the conditions attaching to any
planning permissions referred to in the
Employer’'s Requirements or any other planning
permissions relating to the Works, any obligation
under section 106 Town and Country Planning
Act 1990, section 38 and/or section 278
Highways Act 1980 or section 104 and/or section
106 Water Industry Act 1991, and all other
permissions, consents, approvals, licences,
certificates, authorisations, and permits whether
of a public or private nature as may be necessary
lawfully to commence, carry out and complete
the Works and if they are destroyed or damaged
the reinstatement of the Works;

the programme for the carrying out and
completion of the Works in accordance with the
terms of the Contract as set out in Annex 10 of
this Contract;

all or any pollutants or contaminants including
any chemical or industrial, radioactive,
dangerous, toxic or hazardous substance, waste
or residue (whether in solid, semi-solid or liquid
form or a gas or vapour and which, for the
avoidance, shall include Asbestos);

the Contract Documents and any other document
forming part of this Contract;

delete “these” and substitute “the”;

any information (excluding the Contract Sum),
however it is conveyed, that relates to the
business, affairs, developments, trade
secrets, know-how, personnel and
contractors of the Contractor, including
Intellectual Property Rights, together with
all information derived from the above,
and any other information clearly
designated as being confidential
(whether or not it is marked as
“confidential”) or which ought reasonably
to be considered to be confidential,
including the Commercially Sensitive
Information;

13



Contractor’s Desigh Documents:

[Contractor’s Supply Chain:

Convictions:

[COVID-19:

[COVID-19 Event:

3 Delete if no Project Bank Account is required.

delete and substitute “the drawings, designs,
charts, specifications, plans, models including
building information models, design details,
photographs, reports and other documents or
materials in its native format (excluding internal
memoranda, internal documents, working papers
and templates) created, amended and/or
developed by or for the Contractor in relation to
the Works (including any updates, amendments,
additions and revisions), together with, where
applicable, any other design documents or
information to be provided by him under the BIM
Protocol”;

(a) the Principal Sub-Contractors; and

(b) any other person or organisation who
has been engaged by the Contractor to:

(i)  construct or install part of the
Works;

(i)  provide a service that forms part
of the Works; or

(i)  supply plant and materials that
form part of the Works;

who has signed the Project Bank
Account Joining Deed;]?*

other than in relation to any minor road traffic
offences, any previous or pending prosecutions,
convictions, cautions and binding overs
(including any spent convictions as contemplated
by section 1(1) of the Rehabilitation of Offenders
Act 1974 by virtue of the exemptions specified in
Part 1l of Schedule 1 of the Rehabilitation of
Offenders Act 1974 (Exemptions) Order 1975 (Sl
1975/1023) or any replacement or amendment to
that Order);

the disease known as COVID-19 as caused by
severe acute respiratory syndrome coronavirus 2
or any subsequent strain of the same;]

to the extent that the COVID-19 outbreak and/or
resulting measures directly affects the execution
of the Works at the relevant Site, the Contractor
is not aware of the same as at the date of this
Contract and/or the same was not existing at the
date of this Contract (for the avoidance of doubt
if changes occur to the circumstances, additional
restrictions are introduced and/or further
measures are introduced after the date of this

14



Crown Body:
Decant Protocol:

Disclosure and Barring Scheme:

Disclosure and Barring Service:

DOTAS:

Contract then this shall not be deemed as
existing as at the date of this Contract) then the
implementation by the UK Government and/or
any UK public health authority of measures in
response to COVID-19 including but not limited
to:

(a) shortages of labour or supervision
and/or due to infection, or potential
infection, and the resulting quarantine,
self-isolation or similar required;

(b) shortages of plant or materials due to
delays in their manufacture, distribution
or delivery to Site; or

(c) any suspension of the Works, closure, or
restricted access to the Site or amended
working methods (howsoever arising)

as a result of COVID-19 or measures to contain
the COVID-19 outbreak but save where the
impact upon the execution of the Works,
including any shortages in labour, plant or
materials, has arisen as a result of the
negligence or default of the Contractor
(howsoever arising) and provided that other
contractors engaged in projects of a similar size
scale and complexity to the Works in the same
geographic region are generally affected in the
same way;]

any department, office or agency of the Crown;

the protocol set out in Annex 22 identifying the
obligations and responsibilities of the parties in
relation to the removal of items from the Existing
Buildings and their relocation and installation in
the New Buildings or Refurbished Buildings (as
appropriate);

the disclosure and barring scheme operated by
the Disclosure and Barring Service;

the non-departmental public body established
pursuant to the Protection of Freedoms Act 2012;

the Disclosure of Tax avoidance Schemes rules
which require a promoter of tax schemes to tell
HM Revenue & Customs of any specified notable
arrangements or proposals and to provide
prescribed information on those arrangements or
proposals within set time limits as contained in
Part 7 of the Finance Act 2004 and in secondary
legislation made under vires contained in Part 7
of the Finance Act 2004 and as extended to
National Insurance Contributions by the National
Insurance Contributions (Application of Part 7 of

15



DPA 2018:

Educational Services:

Employer:

Employer’s Confidential Information:

Employer Necessary Consents:
Employer Planning Conditions:
Employer’s Policies:

Enhanced with Lists Check:

Environmental Information Regulations:

Examination Period:

Existing Buildings:

FOIA:

Force Majeure:

the Finance Act 2004) Regulations 2012, SI
2012/1868 made under s.132A Social Security
Administration Act 1992;

Data Protection Act 2018;

the provision of teaching and pastoral support for
school age children, the provision of careers
advice, liaison with parents and guardians of
pupils and the carrying on of extra-curricular
activities for pupils and the use of educational
accommodation by the local community;

delete the definition and substitute “see Parties
clause in the Agreement”;

all Personal Data and any information, however
it is conveyed, that relates to the business,
affairs, developments, trade secrets, know-how,
personnel, and contractors of the Employer,
including all Intellectual Property Rights, together
with all information derived from any of the
above, and any other information clearly
designated as being confidential (whether or not
it is marked “confidential”) or which ought
reasonably be considered to be confidential,

the Consents listed in Annex 17;
the planning conditions listed in Annex 23;
the policies as set out in Annex 7 to this Contract;

the check carried out by the Disclosure and
Barring Service that also includes a check of the
Barred Lists;

the Environmental Information Regulations 2004
together with any guidance and/or codes of
practice issued by the Information Commissioner
or relevant Government Department in relation to
such regulations;

the external examination periods for the School
published by the Employer for each Academic
Year and notified by the Employer to the
Contractor in accordance with clause 2.46.1;

the buildings at the School shown on the plans in
Annex 11 to this Contract prior to the relevant
Completion Date but excluding any new facilities
comprising the Works;

the Freedom of Information Act 2000 and any
subordinate legislation made under this Act from
time to time together with any guidance and/or
codes of practice issued by the Information
Commissioner in relation to such legislation;

the occurrence, after the date of this Contract, of:
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General Anti-Abuse Rule:

Good Industry Practice:

Halifax Abuse Principle:

Intellectual Property Rights:

(a) acts of God, excluding weather

conditions;
(b) war or insurrection;
(c) munitions of war, explosive materials,

ionising radiation or contamination by
radio-activity, except as may be
attributable to the Contractor’'s use of
such munitions, explosives, radiation or
radio-activity;

(d) evacuation due to chemical spillages
and toxic emissions, except as may be
attributable to any matter for which the
Contractor is responsible under section

10;

which

0] is beyond a Party’s reasonable control;

(ii) such Party could not reasonably have
provided against before entering into
this Contract;

(iii) having arisen, such Party could not
reasonably have avoided or overcome;

(iv) is not attributable to or caused by the
relevant Party; and

(v) its effects are not confined wholly or
principally to the Parties, the Sites or the
Works.

Further and, in addition, all references to force
majeure shall be read and construed as
references to this definition of “Force Majeure”;

(a) the legislation in Part 5 of the Finance
Act 2013; and
(b) any future legislation introduced into

parliament to counteract tax advantages
arising from abusive arrangements and
to avoid national insurance
contributions;

that degree of skill, care, prudence and foresight
which would ordinarily be expected from time to
time from a skilled and experienced building
contractor under the same or similar
circumstances;

the principle explained in the CJEU Case C-
255/02 Halifax and others;

(a) copyright, rights related to or affording
protection similar to copyright, rights in
databases, patents and rights in
inventions, semi-conductor topography

17



[Judicial Proceedings:

[Judicial Proceedings Action:

[Milestone Schedule:

Named Employee:
New Buildings:

Occasion of Tax Non-Compliance:

% To apply when Alternative Stage Payments apply.

rights, trade marks, rights in internet
domain names and website addresses
and other rights in trade names,
designs, Know-How, trade secrets and
other rights in Confidential Information;

(b) applications for registration, and the
right to apply for registration, for any of
the rights listed at (a) that are capable of
being registered in any country or
jurisdiction;

(c) all other rights having equivalent or
similar effect in any country or
jurisdiction; and

(d) all or any goodwill relating or attached
thereto;

the grant of permission for an application and any
subsequent application for judicial review or
related process under Part 54 of the Civil
Procedure Rules in respect of the planning
permission [planning permission to be defined on
a project specific basis by reference to the
specific detailed/full planning permission only
excluding any revised or replacement planning
permissions];]

any court order or declaration made by a relevant
court (including without limitation the granting of
an injunction) arising out of or in connection with
any Judicial Proceedings which renders unlawful
and/or prevents the performance of all or part of
the Contractor’s obligations under this Contract;]

the Schedule of milestone payments set out in
Annex 12 of this Contract];*®

has the meaning set out in clause 2.39;

any Buildings constructed pursuant to this
Contract;

(&) where any tax return of the Contractor
submitted to a Relevant Tax Authority on or
after 1 October 2012 is found on or after 1
April 2013 to be incorrect as a result of:

i. aRelevant Tax Authority successfully
challenging the Contractor under the
General Anti-Abuse Rule or the
Halifax Abuse Principle or under any
tax rules or legislation that have an
effect equivalent or similar to the
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Organisational Capability:

Parent:

[Payment Submission:

Personal Data:

Pl Insurance:

Post Practical Completion Activities

Practical Completion:

36 Delete if no Project Bank Account is required.

General Anti-Abuse Rule or the
Halifax Abuse Principle;

ii. the failure of an avoidance scheme
which the Contractor was involved in,
and which was, or should have been,
notified to a Relevant Tax Authority
under DOTAS or any equivalent or
similar regime; and/or

(b) where any tax return of the Contractor
submitted to a Relevant Tax Authority on or
after 1 October 2012 gives rise, on or after 1
April 2013, to a criminal conviction in any
jurisdiction for tax related offences which is
not spent at the date of this Contract or to a
civil penalty for fraud or evasion;

shall mean the appropriate management
policies, procedures, systems and resources to
ensure that individuals under the control of the
Contractor comply with  their relevant
competence requirements in accordance with the
CDM Regulations and Building Regulations;

the Contractor’'s parent company named in the
Framework Agreement;

the document authorising the Project Bank to
make payment to the Contractor and the
Contractor’s Supply Chain;]3¢

The meaning given to it in the Data Protection Act
2018;

professional indemnity insurance;

those activities to be carried out and completed
by the Contractor following Practical Completion
and as further set out in the Employer's
Requirements;

the requirements set out in Annex 20 have been
complied with and a stage of completeness of the
Works has been reached which allows the Sites
to be occupied and in which:

(@) there are no apparent deficiencies or
defects and no incomplete items of work
which would or could:

0] compromise the health and
safety of persons entering
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Pre-Construction Services Agreement:

Prohibited Act:

and/or occupying the
completed Works; and/or

(ii) given their cumulative number
and/or nature, have more
than a negligible impact on
the beneficial occupation and
use of the completed Works,
by reason of their rectification
or completion; and

(b) the Site has been substantially cleared of
all temporary buildings, builders’ plant
and equipment, unused materials and
rubbish

provided that where the Contract Documents
expressly state that the commissioning, testing
and/or adjustment of any mechanical or electrical
services installations forming part of the Works is
to be completed before practical completion of
the Works is to be regarded for the purposes of
this Contract as achieved, then the Works shall
not be considered to have achieved practical
completion for the purposes of this Contract until
such commissioning testing and/or adjustment is
completed as the Contract Documents require;

the pre-construction services agreement
between the [Employer] and the Contractor dated
[ ] relating to the provision of pre-construction
services;

(a) to directly or indirectly offer, promise or
give any person working for or engaged
by the Employer or any other public
body a financial or other advantage to:

0] induce that person to perform
improperly a relevant function
or activity; or

(i) reward that person for
improper performance of a
relevant function or activity;

(b) to directly or indirectly request, agree to
receive or accept any financial or other
advantage as an inducement or a
reward for improper performance of a
relevant function or activity in connection
with this Contract;

(c) committing any offence:

0] under the Bribery Act 2010 (or
any legislation repealed or
revoked by such Act);
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[Project Bank:

[Project Bank Account:

[Project Bank Account Joining Deed:

[Project Bank Account Trust Deed:

Refurbished Buildings:

Related Entity:

Relevant Requirements:

37 Delete if no Project Bank Account is required.
38 Delete if no Project Bank Account is required.

39 Delete if no Project Bank Account is required.

40 Delete if no Project Bank Account is required.

(i) under legislation or common
law concerning fraudulent
acts; or

(iii) defrauding, attempting to
defraud or conspiring to
defraud the Employer; or

(d) any activity, practice or conduct which
would constitute one of the offences
listed above if such activity, practice or
conduct had been carried out in the UK;

the bank at which the Project Bank Account is
held;]*

the bank account used to receive payments from
the Employer and the Contractor and to make
payments to the Contractor and the Contractor’s
Supply Chain having account number [insert
number] and held with [insert bank];]*®

an agreement in the form set out in Part 2 of
Annex 19 under which a member of the
Contractor’s Supply Chain joins the Project Bank
Account Trust Deed;]*

an agreement in the form set out in Part 1 of
Annex 19 between the Employer, the Contractor
and the Contractor's Supply Chain which
contains provisions for administering the Project
Bank Account;]*°

the Existing Buildings shown in the plans in
Annex 11 to be refurbished or remodelled
(including any demolition) pursuant to this
Contract;

means any body corporate or partnership entity
which is at any time an 'associated person' or
‘associate’ of or in respect of the Employer, or
which is associated with the Employer, as
defined in and for the purposes of sections 121
and 131 of the Building Safety Act;

all applicable laws relating to bribery, corruption
and fraud, including the Bribery Act 2010 and any
guidance issued by the Secretary of State for
Justice pursuant to section 9 of the Bribery Act
2010;
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Relevant Tax Authority:

Request for Information:

Schedule of Amendments:

School?*:

Sensitive Works:

Site Plan(s):
Site Surveys:

Sites:

Snagging Items:

Statutory Requirements

Sub-Contractor:

HM Revenue & Customs, or, if applicable, a tax
authority in the jurisdiction in which the
Contractor is established;

a request for information or an apparent request
under the Code of Practice on Access to
Government Information, FOIA or the
Environmental Information Regulations;

the schedule of additional amendments,
modifications and changes to the Conditions as
set out in this Appendix 1;

[ l;

the carrying out of any part of the Works
(including the making good of any defects) in or
on any part or parts of the Sites which may allow
direct access to premises occupied or used, or
likely to be occupied or used, during the course
of the Works by pupils attending the School;

the plan or plans of the Sites set out in Annex 13;
the surveys of the Sites set out at Annex 14;

the work area or areas edged [red] on the
relevant Site Plan(s) together with the Buildings
or relevant part(s) of the Buildings within the
aforementioned work areas and the service ducts
and media for all utilities and services serving the
Buildings or relevant part(s) of the Buildings;

minor defects, deficiencies or omissions
identified pursuant to clause 2.27B which do not
materially impair the School’'s use or enjoyment
of the [New Buildings] [Refurbished Buildings]
[New Buildings and Refurbished Buildings] or the
relevant parts of the [New Buildings]
[Refurbished Buildings ][New Buildings and
Refurbished Buildings] and all of which are
together capable of being rectified within twenty
(20) Business Days;

At the end of the definition after "Development
Control Requirements" insert: "together with the
CDM Regulations, the Building Act 1984 and the
Building Regulations";

any person engaged as an independent
contractor, consultant or supplier by the
Contractor to carry out and complete all or any
part of the Works;

41 Where and to the extent the framework user is not procuring a school, this definition may be amended on a project specific basis.
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[Third Party Agreements:

UK GDPR:

Works Insurance Policy:

VAT:

Agreement etc. to be read as a whole
1.3A Insert new clause 1.3A:

the extracts included in Annex 24 from
agreements between the Employer and third
parties, which may affect the Works;]*?

the Regulation (EU) 2016/679 of the European
Parliament and of the Council of 27 April 2016 on
the protection of natural persons with regard to
the processing of personal data and on the free
movement of such data (United Kingdom
General Data Protection Regulation), as it forms
part of the law of England and Wales, Scotland
and Northern Ireland by virtue of section 3 of the
European Union (Withdrawal) Act 2018;

delete “under whichever of Insurance Options A,
B or C applies” and replace with “by the
Contractor”;

delete the definition and substitute “value added
tax chargeable under the Value Added Tax Act
1994 (as amended, extended or re-enacted) and
any similar or replacement tax”.

“1.3A Without prejudice to clause 1.3 the documents comprising this Contract are and shall be
construed in the following order of precedence in the event of any inconsistency or
ambiguity not dealt with by another clause:

First the Recitals as contained in the Agreement;

Second the Articles as contained in the Agreement;

Third the Contract Particulars as contained in the Agreement;

Fourth  the Schedule of Amendments excluding the Annexes;

Fifth Annexes to the Schedule of Amendments;
Sixth the conditions of JCT Design and Build Contract (2016 edition);

Seventh Employer’'s Requirements;

Eighth  Contractor’s Proposals;

Ninth Contract Sum Analysis.”

Contracts (Rights of Third Parties) Act 1999

1.6 Insert the following in lieu of existing clause 1.6:

“1.6.1 This Contract does not create any right enforceable by any person not a party to it (whether
pursuant to the Contracts (Rights of Third Parties) Act 1999 or otherwise) except that a
person who is a successor to or an assignee of the rights of the Employer is deemed to be

a party to this Contract.

1.6.2 Notwithstanding clause 1.6.1, in the event that a building liability order (as such term is defined

“2 Delete as appropriate.
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in the Building Safety Act) is made in respect of a Related Entity, such Related Entity shall be
entitled to enforce each term of this Contract as if it were named as "joint employer" under this
Contract and to rely on any report, survey or findings prepared by the Contractor under the
terms of this Contract as if it had been named addressee of such report, survey or findings.”

Notice and other communications
1.7.3 In line 3 after the word “post” insert “or email”.

1.7.4 In line 2 after the word “post” insert “or email”; and in line 4 after “posting” insert “and when
sent by email, it shall, subject to proof to the contrary, be deemed to have been received
on the second Business Day after being sent”.

Effect of Final Statement
1.8.1.1 Insert “Not Used” in lieu of existing clause 1.8.1.1.
Effect of payments other than payment of Final Statement

1.9 In line 1 insert “No comment, notice, certificate, instruction, statement or” in lieu of “Save
as stated in clause 1.8, no”.

In line 1 delete “of itself”.
1.12 Insert new clause 1.12:
“Rights and Remedies

1.12 Where this Contract provides specifically for any right of a Party on breach of the other
Party’s obligations under this Contract, the entitlement to exercise (and conferring of) that
right will be to the exclusion of all other rights of the first mentioned Party howsoever arising
at common law, under statute or in equity (other than specific performance of any obligation
under this Contract or injunctive relief) in respect of the circumstances constituting such
breach.”

1.13 Insert new clause 1.13:
“No double recovery

1.13 Notwithstanding any other provisions of this Contract, neither Party shall be entitled to
recover compensation or make a claim under this Contract in respect of any loss that he
has incurred to the extent that he has already been compensated in respect of that loss
pursuant to this Contract or otherwise.”

1.14 Insert new clause 1.14:
“Severability
1.14 If any term, condition or provision of this Contract shall be held to be invalid, unlawful or

unenforceable to any extent, such term, condition or provision shall not affect the validity,
legality and enforceability of the other provisions of or any other documents referred to in
this Contract.”

1.15 Insert new clause 1.15:
“Waiver

1.15.1  No term or provision of this Contract shall be considered as waived by any Party unless a
waiver is given in writing by that Party.

1.15.2  No waiver under clause 1.15.1 shall be a waiver of a past or future default or breach, nor
shall it amend, delete or add to the terms, conditions or provisions of this Contract unless
(and only to the extent) expressly stated in that waiver.”

1.17 Insert new clause 1.17:
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‘UK GDPR

1.17

The Employer and the Contractor shall comply with the provisions of Annex 18.”

General obligations

2.11

2.15
“2.1.5.1

2152

2153

2.1.6
“2.1.6

2.1.7

In line 2 after “Plan” insert “, Consents,”.
In line 3 after “shall” insert “carry out and”.

In lines 5/6 delete “so far as not described or stated in the Employer’'s Requirements or the
Contractor’s Proposals”.

Insert new clause 2.1.5:

In performing his obligations under this Contract, the Contractor shall, and shall ensure that
each of his Sub-Contractors shall, comply with the Modern Slavery Act 2015 [and comply
with the Anti-Slavery Policy] [, have and maintain throughout the term of this Contract his
own policies and procedures]*® to ensure compliance.

The Contractor shall notify the Employer as soon as it becomes aware of any actual or
suspected slavery or human trafficking in a supply chain which has a connection with this
Contract.

In the event that the Contractor fails to comply with this clause 2.1.5 and/or does not provide
details of proposed mitigating factors which in the reasonable opinion of the Employer are
acceptable, then the Employer reserves the right to terminate the employment of the
Contractor under this Contract in accordance with clause 8.4.1.7.”

Insert new clause 2.1.6:
Subject to clause 2.1.7, the Contractor shall:
2.1.6.1 obtain and maintain all Consents;

2.1.6.2 be responsible for implementing each Consent (which he is required to obtain
pursuant to clause 2.1.6.1) within the period of its validity in accordance with its
terms;

2.1.6.3 supply to the Employer a copy of any application for a Consent (with a copy of
all accompanying drawings and other documents) and a copy of any Consent
obtained,;

2.1.6.4 comply with the conditions attached to any Consents and procure that no such
Consent is breached by him or any person under his control and use all
reasonable endeavours to procure that no Consent is revoked and that all
Consents continue in full force and effect for such time as is necessary for the
Contractor to carry out the Works; and

2.1.6.5 not (and shall use all reasonable endeavours to procure that any other person
over whom he has control shall not) without the prior consent of the Employer
(which consent shall not be unreasonably withheld or delayed) apply for or agree
to any change, relaxation or waiver of any Consent (whether obtained before or
after the date of this Contract) or of any condition attached to it but, subject to the
compliance by the Contractor with his obligations under this clause,

and references in this Contract to Consents shall be construed as referring to the Consents
as from time to time varied, relaxed or waived.”

Insert new clause 2.1.7:

43 Delete as appropriate.
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“2.1.7.1 The Parties agree and acknowledge that the Contractor is not legally entitled to enter into

21.7.2

2.1.7.3

2174

2.1.7.5

2.1.8
2.1.8

the Employer Necessary Consents and/or discharge the Employer Planning Conditions.

The Contractor agrees to undertake any negotiations with any third party and any
preparation of documentation required to enable the Employer to enter into the Employer
Necessary Consents, or where the Employer is not the landowner of the Sites, procure that
the landowner of the Sites enters into the Employer Necessary Consents.

Subject to the Contractor undertaking his obligations under clause 2.1.7.2, the Employer
shall enter into, or where the Employer is not the landowner of the Sites, the Employer shall
procure that the landowner enters into, the Employer Necessary Consents by the dates set
out in Annex 17 to this Contract provided always that:

2.1.7.3.1 the Employer Necessary Consents are in a form previously approved by the
Contractor, the Employer and the third party (each acting reasonably);

2.1.7.3.2 the Employer shall pay the legal and surveyor’s costs reasonably and properly
incurred in approving the Employer Necessary Consents and the Contractor shall
pay and be responsible for all other costs in relation to the Employer Necessary
Consents..

The Contractor agrees to use reasonable endeavours to assist the Employer to discharge,
or procure the discharge of, the Employer Planning Conditions.

Subject to the Contractor undertaking his obligations under clause 2.1.7.4, the Employer
shall discharge, or procure the discharge of, the Employer Planning Conditions.”

Insert new clause 2.1.8:

The Contractor shall in relation to the services and utilities required or affected as a result
of the carrying out of the Works:

2.1.8.1 be responsible for determining the location of such services and utilities as may
be at the Sites and for the maintenance of access to such services and utilities
at the Sites;

2.1.8.2 make and rely upon all necessary investigations and surveys as to such

services and utilities at the Sites;

2.1.8.3 make provision for lawfully diverting, disconnecting or otherwise dealing as may
be necessary with any services and utilities not within the Sites;

2.1.84 pay to all relevant authorities or undertakings all costs and expenses incurred
in diverting, disconnecting or otherwise carrying out works in respect of such
services and utilities within the Sites;

2.1.8.5 make connection into services and utilities outside the Sites; and

2.1.8.6 otherwise do all that is required in relation to the utilities required for the
purpose of carrying out of the Works.

Materials, goods and workmanship

221

2.2.2

225

In lines 2/3 insert “shall be new and of such kinds and of such quality to enable the
Contractor to comply with the Contract Documents” in lieu of “as described in the
Contractor’s Proposals or other Contractor’'s Design Documents”.

In lines 2/3 insert “shall be of such quality to enable the Contractor to comply with the
Contract Documents” in lieu of “as described in the Contractor's Proposals or other
Contractor’s Design Documents”.

In line 1 insert “ensure that” in lieu of “encourage”.

In line 1 insert “are” in lieu of “to be”.
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Prohibited materials

2.2.6
“2.2.6

Insert new clause 2.2.6:

The Contractor shall not use, and subject to the standard of skill, care and diligence set out
in clause 2.17, nor permit, specify or approve for use in connection with the Works any
materials which at the time of use:

2.2.6.1 are known to be deleterious (either to health and safety or to the durability of the
Works); or

2.2.6.2 contravene the Statutory Requirements, any relevant standard or code of
practice issued from time to time by the BSI Group relating to standards or Good
Industry Practice; or

2.2.6.3 do not accord with the guidelines contained in the edition of the publication Good
Practice in Selection of Construction Materials (British Council for Offices (BCO)),
current at the date of use.”

Date of Possession - progress

2.3

In line 2 insert “on licence” after “Contractor”.

Work not forming part of the Contract

2.6A
“2.6A.1

2.6A.2

2.6A.3

2.6A4

2.6A.5

Insert new clause 2.6A:

The Contractor shall in accordance with the requirements of the Employer afford
reasonable facilities for any Employer's Persons and their workmen and of any other
properly authorised authorities or statutory corporations or statutory bodies who may be
employed in the execution on or near the Sites of any work not in the Contract or of any
contract which the Employer may enter into in connection with or ancillary to the Works.

It is agreed and declared for the purposes of clause 2.6A.1 (but without limitation) that the
Contractor could reasonably foresee the activities of the contractors and workmen of the
Statutory Undertakers referred to in the Employer’'s Requirements on or near the Sites or
parts thereof throughout the period of the Contract.

The Contractor shall provide attendance for such Employer’'s Persons and workmen as
may be directed by the Employer (acting reasonably).

For the purposes of clause 2.6A.3, attendance shall be deemed to cover all expenses
incurred by the Contractor in:

2.6A.4.1 planning, programming and co-ordinating his work with that of such Employer’'s
Persons and workmen;

2.6A.4.2 accepting delivery, unloading and storing material for the Employer’s Persons as
required; and

2.6A.4.3 allowing the Employer’s Persons space for their site offices and all reasonable
access and facilities for the proper execution of their work including the free use
of craneage, scaffolding, ladders, stores, messrooms, latrines, site services,
including background lighting and distributing boards for the Employer’s Persons
own localised lighting, and providing the necessary watching and lighting,
provided that these facilities are normally available on the site at the time.

For the avoidance of doubt the execution of any works pursuant to clause 2.6 and/or 2.6A
shall not constitute the taking of possession by the Employer for the purposes of clause
2.30 nor that Practical Completion of the Works or part of the same has been achieved for
the purposes of clauses 2.27 and 2.35.”

Contract Documents
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2.7.1 Insert “Not Used” in lieu of existing clause 2.7.1.
2.7.2 Insert “Not Used” in lieu of existing clause 2.7.2.
Construction information

2.8A Insert new clause 2.8A:

“2.8A.1 The Contractor shall produce the Construction Programme and deliver the same to the
Employer prior to the Date of Possession (or, if there are Sections, prior to the first of the
Dates of Possession) and shall thereafter revise the Construction Programme as
appropriate from time to time (and if and whenever there is any material delay to the
execution of the Works) so as to minimise or avoid any anticipated delay or disruption to
the carrying out of the Works, and shall provide the Employer with the revised Construction
Programme.

2.8A.2 Each month the Contractor shall report to the Employer in writing comparing the progress
of the Works with the Construction Programme current at that time, and promptly advise
the Employer of any delay or disruption to the Works, setting out the measures he is taking
or proposes to take to minimise or make good such delay or disruption.

2.8A.3  Without prejudice to clause 2.1.6, where the Employer’s authorisation or completion of a
document in respect of the Consents is required the Contractor shall furnish the relevant
documentation to the Employer and take account in his programme that the Employer may
require a period of 20 Business Days to authorise or complete it as appropriate.”

Site boundaries

2.9 In line 1 after “boundaries of the site.” insert “The Contractor shall be deemed to have
carried out a site survey, the accuracy of which is entirely the Contractor’s responsibility.
The setting out of the survey and all aspects of the Works dependent thereon shall be the
Contractor’s responsibility and no costs will be borne by the Employer in connection with
correcting any errors therein.”

Divergence in Employer’s Requirements and definition of Sites’ boundaries
2.10.1 Insert the following in lieu of existing clause 2.10.1:

“Where there is a divergence between the Employer's Requirements and the definition of
the Sites’ boundaries given as provided in clause 2.9 it is to be corrected by the Contractor
at his own cost and without an extension of time.”

Preparation of Employer’'s Requirements

2.11 Insert “Not Used” in lieu of existing clause 2.11.
Employer’'s Requirements —inadequacy

2.12 Insert the following in lieu of existing clause 2.12:

“If either Party finds that any design in the Contract Documents contains any defect or
inadequacy (other than a defect or inadequacy in the Employer’s Requirements which is
corrected by the Contractor’'s Proposals but including any non-compliance with Statutory
Requirements) he shall so notify the other Party and the Contractor shall inform the
Employer in writing of his proposals for removing such defect or inadequacy, and with the
Employer’s consent (which shall not be unreasonably withheld or delayed) the Contractor
shall remove such defect or inadequacy in accordance with such proposals, at the
Contractor’s cost and without an extension of time.”

Notification of discrepancies etc
2.13 Insert “Not Used” in lieu of existing clause 2.13.

Discrepancies in documents
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2.14
“2.14.1

2.14.2

2.14.3

2.14.4

2.145

Insert the following in lieu of existing clause 2.14:

If either Party finds any discrepancy in or between any of:

2.14.1.1 the Employer’'s Requirements;

2.14.1.2 the Contractor’'s Proposals;

2.14.1.3 the Contract Sum Analysis;

2.14.1.4 any instruction for a Change;

he shall immediately give written notice of the discrepancy to the other Party.

Where such discrepancy is in the Employer's Requirements but is resolved by the
Contractor’s Proposals, the Contractor’s Proposals shall prevail. Where such discrepancy
is not resolved by the Contractor’'s Proposals, the Contractor shall inform the Employer of
his proposals for resolving the discrepancy, and with the Employer’s consent (which shall
not be unreasonably withheld or delayed) the discrepancy shall be dealt with in accordance
with such proposals, at the Contractor’s cost and without an extension of time.

Where such discrepancy is between the Employer's Requirements and the Contractor’'s
Proposals or within the Contractor’s Proposals, the Contractor shall inform the Employer of
his proposals for resolving the discrepancy, and with the Employer’s consent (which shall
not be unreasonably withheld or delayed) the discrepancy shall be dealt with in accordance
with such proposals, at the Contractor’s cost and without an extension of time.

Where the discrepancy results from an instruction for a Change, the Employer shall issue
a further instruction for a Change to resolve the discrepancy.

Nothing in this clause 2.14 shall relieve the Contractor of the obligation to comply with
Statutory Requirements nor of his responsibility for the design of the Works.”

Divergences from Statutory Requirements

2.151

2.15.2.1

2.15.2.2

2.15.2.3

In line 3 of the second paragraph, insert “and with no extension of time pursuant to clause
2.25"in lieu of “, save as provided in clause 2.15.2,".

In line 1 after “Statutory Requirements” insert “or the requirements of the fire officer”.

In line 2 after “the Works” delete the remainder of the sub-clause and insert: “the
Contractor shall inform the Employer in writing of his proposed alteration or modification
and with the Employer’s consent (which shall not be unreasonably withheld or delayed) the
Contractor (entirely at his own cost and without an extension of time unless the amendment
is necessitated by a change to the Statutory Requirements after the Base Date which the
Contractor could not have reasonably foreseen or had notice of before the Base Date) shall
complete the design and construction of the Works in accordance with the alteration or
modification unless instructed by the Employer not to do so”.

In line 1 before “Contractor’'s Proposals” insert “Employer’s Requirements or the”.

In line 3 after “Development Control Requirements” delete the remainder of the sub-clause
and insert: “the Contractor shall inform the Employer in writing of his proposed alteration
or modification and with the Employer’s consent (which shall not be unreasonably withheld
or delayed) the Contractor (entirely at his own cost and without an extension of time unless
the amendment is necessitated by a change to the Statutory Requirements after the Base
Date which the Contractor could not have reasonably foreseen or had notice of before the
Base Date) shall complete the design and construction of the Works in accordance with the
alteration or modification unless instructed by the Employer not to do so”.

In line 2 after “Requirements” delete the remainder of the sub-clause and insert: “the
Contractor (entirely at his own cost and without an extension of time unless the amendment
is necessitated by a change to the Statutory Requirements after the Base Date which the
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Contractor could not have reasonably foreseen or had notice of before the Base Date) shall
complete the design and construction of the Works in accordance with the amendment”.

Design Work — liabilities and limitation

2171

2.17.2

2.17.2A

2.17.3

2.17.4

“2.17.4

2.175
“2.17.5

In line 1 after “comprised in the” insert “Employer’'s Requirements and”.

In line 3 after “the Contractor” insert “has exercised and will continue to exercise in the
design of the Works the professional skill, care and diligence reasonably to be expected of
a properly qualified and competent designer of the appropriate discipline(s) for such design
acting independently under a separate contract with the Employer and experienced in
carrying out design such as that required under this Contract in relation to works of a similar
size, scope, nature, complexity, location, timescale and value to the Works” in lieu of the
remainder of the clause.”

Insert the following in lieu of existing clause 2.17.2:

“Without derogation from any other provision in this Contract the Contractor shall be fully
responsible in all respects for the design of the Works including all design work proposed
by or on behalf of the Employer prior to the date of this Contract and forming part of the
Employer’'s Requirements.”

Insert new clause 2.17.2A:

“Acceptance by the Employer of any models, information and/or data as per the BIM
Protocol shall not amount to confirmation that such models, information and/or data are
compliant with the requirements and terms of this Contract. Any such acceptance shall not
constitute or imply or be evidence of the Employer’s approval or acceptance of any design,
work, materials or equipment forming part of the Works nor shall it in any way lessen or
otherwise affect the Contractor’s responsibilities and liabilities under this Contract.”osi#

Insert the following in lieu of existing clause 2.17.3:

“The Contractor shall not be excused liability for breach of any of the warranties set out in
clause 2.17.1 by reason of the fact that he may have exercised all due skill, care and
diligence in the selection of the persons to whom he delegated his responsibilities.”

Insert new clause 2.17.4:

The aggregate liability of the Contractor to the Employer for any matters arising in
connection with the performance of his obligations under this Contract shall not except as
set out below at clause 2.17.5 exceed the amount, if any, stated in the Contract Particulars.”

Insert new clause 2.17.5:

The Contractor shall not exclude or restrict his liability for any of the following and no liability
for the same shall be taken into account in determining whether the limit of liability under
clause 2.17.4 has been reached or exceeded:

2.17.5.1 losses which are recovered pursuant to the insurance policies required to be
effected and maintained in accordance with section 6 of this Contract (other than
Pl Insurance) and/or payments made by the Contractor to the extent
corresponding payments are either received and/or recovered by the Contractor
pursuant to the insurance policies required to be effected and maintained in
accordance with section 6 of this Contract (other than PI Insurance) or which
would have been received, recovered and/or recoverable but for the failure of the
Contractor to maintain or to make a claim under such policies;

44 Clause added June 2024 to bring in line with updates to DEIR issued in December 2023.
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2.17.5.2 the Contractor’s liability under clause 2.29;
2.17.5.3 the Contractor’s liability in the event he abandons the Works;

2.17.5.4 the Contractor’s liability in the event of any fraud, wilful misconduct, deliberate
default of direct employees of the Contractor or of its Design Consultants, Sub-
Contractors and sub-consultants, in each case to the extent employed or directed
by the Contractor, fraudulent misrepresentation, abandonment, corruption or
criminal conduct on the part of the Contractor;

2.17.5.5 the Contractor’s liability in respect of any employer’s liability; and
2.17.5.6 the Contractor’s liability in respect of personal injury or death.”

[Materials and goods — on site

2.21 In line 3 delete “subject to Insurance Options B or C (if applicable)”.]*
Materials and goods — off site
2.22 Renumber clause 2.22 as 2.22.1 and then insert new clause 2.22.2:

“2.22.2  The Contractor shall ensure that the Listed Items are either set apart or have been clearly
and visibly marked individually or inset by letters or figures or by reference to a pre-
determined code at the premises where they have been manufactured or assembled or
stored. The Contractor shall ensure that the Listed Items are identified as being the property
of the Employer.”

Related definitions and interpretation
2.23.1 After “to delay” insert “, notice”.
After “further delay” insert “, further notice”.
[Delay arising out of a COVID-19 Event
2.24A Insert new clause 2.24A:
“Delay arising out of a COVID-19 Event

2.24A Notwithstanding any other provision of this Contract, the Contractor’s sole and exclusive
remedy for any delay to the progress of the Works arising directly or indirectly out of a
COVID-19 Event or any additional costs or expenses arising directly or indirectly out of a
COVID-19 Event shall be the right to apply for an extension of time pursuant to clause 2.24
on the grounds that the delay was caused by the occurrence of a COVID-19 Event. The
Contractor waives any rights it may have to make any other claim under this Contract
relating indirectly or directly to COVID-19 and, for the avoidance of doubt, the Employer
shall have no liability for any additional costs or expenses attributable to a COVID-19
Event.”]

Fixing Completion Date

2.25.6.3 At the start of the clause insert “save in respect of a Change properly instructed pursuant
to clause 5.1.1.4".

Relevant Events

2.26.2.1 Insert “Not Used” in lieu of existing clause 2.26.2.1.
2.26.2.2 Delete “or 3.11".

2.26.5  After “under clause 4.11" insert “or clause 8.10.3".

4 Square brackets to be removed and clause to apply when Option C applies.
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2.26.6

2.26.7

2.26.9

2.26.11

2.26.12

2.26.14
[2.26.15
“2.26.15

[2.26.16
“2.26.16
[2.26.17
“2.26.17

[2.26.18
“2.26.18

Insert at the end of clause 2.26.6:

“or, in the case of any impediment or prevention, save to the extent that the same is in
consequence of the reasonable exercise of the rights of the Employer under this Contract”.

At the end of clause insert “provided that the Contractor shall have supplied any information
required, placed any necessary orders and otherwise performed his obligations under this
Contract in respect of such work as soon as is reasonably practicable after the date of this
Contract so as not to delay or disrupt the Statutory Undertaker in relation to such works.”

At the end of the clause insert “but only to the extent that such events are not in any way
consequent upon or necessitated by any negligence, omission, default, breach of contract
or breach of statutory duty of the Contractor, his servants or agents or any Sub-Contractor
or supplier or their respective servants or agents.”

At the end of the clause insert “save where such events arise upon the Sites or concern
the Contractor's employees and do not arise out of or in connection with a national labour
dispute.”

At the end of the clause insert “provided such exercise of statutory power could not have
been reasonably foreseen by the Contractor but save for any COVID-19 Event.”

Insert “Force Majeure;” in lieu of “force majeure.”
Insert new clause 2.26.15:

the discovery of unforeseeable ground conditions and/or Contamination under the Existing
Buildings in accordance with clause 10.3.”.]*

Insert new clause 2.26.16:
the discovery of Asbestos, subject to the provisions of clause 11.4.".]*
Insert new clause 2.26.17:

the discovery of defects in the Refurbished Buildings, subject to the provisions of clause
12.3.2..]%

Insert new clause 2.26.18:
a COVID-19 Event”.]

Delay caused by Contractor’s default

2.26A
“2.26A

Insert new clause 2.26A:

Notwithstanding any other provision under these Conditions, the Contractor shall not
become entitled to any extension of time for the completion of the Works or any part of the
Works on account of any circumstances arising by reason of any error, omission,
negligence or default of the Contractor or of any Sub-Contractor or supplier of any tier, or
of any of his or their employees or agents.”

Practical completion

2.27

In lines 1 and 2 delete “When practical completion of the Works or a Section is achieved
and the Contractor has complied sufficiently with clauses 2.37 and 3.16 in respect of the
supply of documents and information, then:” and substitute “[Subject to Clause 2.27A], the
Contractor shall notify the Employer in writing no later than 4 (four) weeks prior to the date
when he considers that the Works or a Section thereof will be practically complete. Provided

46 To be included when the Employer accepts responsibility for Contamination/and/or ground conditions under Existing Buildings.
47 To be included when the Employer accepts responsibility for Asbestos that was not identified in the Asbestos Survey in accordance with

clause 11.4.

48 To be included when the Employer accepts responsibility for defects that were not identified in the Building Survey in accordance with

clause 12.3.2.
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that the Works or a Section thereof have achieved Practical Completion and the Contractor
has complied with clauses 2.37, 3.16 and Article 13:".

[2.27A  Insert new clause 2.27A:

“2.27A  If practical completion of the Works or a Section is achieved after the relevant Completion
Date, practical completion of the Works or Section (as relevant) shall be deemed for all
purposes of this Contract to have taken place on the date which occurs [ ] weeks before
the first day of the first available term [or half term] provided that:

2.27A.1 the Contractor shall be responsible for any deterioration in the condition of the Works or
Section (as relevant) until the deemed date of practical completion of the Works or Section
(as relevant); and

2.27A.2 the Contractor and the Employer agree (each party acting reasonably) appropriate
arrangements to minimise any disruption to the Educational Services (including the
retention of facilities such as examination halls at the Existing Buildings until such time as
it is appropriate to commence use of the equivalent facilities of the [New
Buildings][Refurbished Buildings][New Buildings and Refurbished Buildings])."]*°

2.27B Insert new clause 2.27B:
“Snagging items

2.27B.1 The Employer may at his discretion issue a Practical Completion Statement or a Section
Completion Statement notwithstanding that there are any Snagging Items. Where there are
Snagging Items, the Employer shall, within five (5) Business Days of the issue of the
Practical Completion Statement or Section Completion Statement, issue a notice specifying
the Snagging Items together with an estimate of the cost of rectifying such Snagging Items.

2.27B.2 The Contractor shall, in consultation with the Employer and in such manner as to cause as
little disruption as reasonably practicable to any ongoing commissioning and the
Employer’'s use of the School, rectify all Snagging Items within a reasonable period not
exceeding twenty (20) Business Days from the issue of the Practical Completion Statement
or Section Completion Statement.

2.27B.3 If, by the end of the period referred to in clause 2.27B.2, the Contractor has failed to rectify
the Snagging Items to the reasonable satisfaction of the Employer, the Employer may, by
himself, or by the engagement of others, carry out the works necessary to rectify the
Snagging Items, at the risk and cost of the Contractor.”

[Payment or allowance of liquidated damages
2.29 Delete and insert “Not Used” in lieu of existing clause 2.29.]*°
Payment or allowance of liguidated damages

2.29.1.2 Insert “the Employer has informed the Contractor in writing that he shall or may require the
Contractor to pay or allow liquidated damages,” in lieu of existing clause 2.29.1.2.

2.29.2 At the end of the clause delete the full stop and insert “, and the Employer’s notice under
clause 2.29.2 may also suffice as the Employer’s notification under clause 2.29.1.2.”

[Provision of temporary accommodation in the event of late completion
2.29A Insert as clause 2.29A:

“Provision of temporary accommodation in the event of late completion

49 These provisions may not be relevant in every case but may be required where the School is not be able to move on the date that
practical completion of the Works (where the Contractor has missed the scheduled Completion Date). For example, the period of weeks
may equate to the time required by the School’s ICT Contractor to install ICT following completion of the Works.

50 To be included when Temporary Accommodation is the sole remedy for delay.
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2.29A.1

2.29A.2

2.29A3

Provided that the Employer has issued a Non-Completion Notice for the Works or a Section
and subject to clause 2.29A.2, the Contractor shall upon demand by the Employer provide
from the relevant Date for Completion until the relevant date of Practical Completion (or, if
earlier, until the date of termination of this Contract or of the Contractor's employment under
it), at his own cost temporary accommodation within the curtilage of the School which meets
the Employer’s Requirements and can be used without interfering with the provision of
education to pupils at the School to allow the School to accommodate all pupils at the
School for whom appropriate accommodation is not available prior to the date of Practical
Completion. Further or alternatively, the Employer may recover the cost of providing such
temporary accommodation from the Contractor as a debt, and such debt shall be payable
by the Contractor within five (5) Business Days of the Employer’'s demand.

In the event of a revised Completion Date being fixed in accordance with clause 2.25, and
prior to such fixing, the Contractor has provided temporary accommodation in accordance
with clause 2.29A.1 in respect of late completion of the Works or relevant part of the Works
based on a previously applicable Date for Completion which is earlier than that newly fixed,
the Employer shall refund to the Contractor following the date of Practical Completion of
the Works or relevant part of the Works the cost of the provision of temporary
accommodation for the period from the earlier fixed Date for Completion until the newly
fixed Completion Date.

If the provision of temporary accommodation in accordance with clause 2.29A.1 is not
possible or practical, at the option of the Employer, the Contractor shall either:

2.29A.3.1 reimburse to the Employer the proper costs reasonably incurred by the
Employer in the provision of alternative accommodation and any additional or
alternative ancillary services as may be required to enable that accommodation
to be used for the provision of Educational Services, including, if relevant, the
cost of providing temporary facilities or accommodation and/or the costs of
transportation to and from any facilities or accommodation so provided; or

2.29A.3.2 provide at the Contractor’s expense equivalent alternative accommodation in a
location within [one (1)] mile of the [School][Sites] and provide such additional
or alternative ancillary services as may be required to enable that
accommodation to be used for the provision of Educational Services.”]

Practical completion date

231

At the end of the clause delete the full stop and insert “provided, however, that the
Rectification Period for the Relevant Part shall extend until the issue by the Employer of the
Notice of Completion of Making Good in respect of the whole of the Works.”

Defects etc — Relevant Part

2.32

At the end of the clause insert “Provided that the Employer shall not be required to issue
such notice any earlier than ||| | |} JJNEEE 2fter the end of the Rectification Period
applicable to such Relevant Part.”

[Insurance — Relevant Part

2.33

In line 1 insert “paragraph C.2 of Insurance Option C” in lieu of “under Insurance Option A,
B or C.2 whichever applies”].>?

Schedules of defects and instructions

51 To be included when Temporary Accommodation is applicable in the event of delay. Option to be used in lieu of LADs.
52 Square brackets to be removed and clause to apply when Option C applies.
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2.35 In line 3 after “Contract” insert “or frost occurring before Practical Completion of the Works
or relevant Section:”.

2.35.2 Inline 3 delete “after delivery of that schedule or”.

2.35 In the final paragraph after “Within a reasonable time” insert “(and in any event, subject to
clause 2.35A, within a period of ||| || | | QQJREEEEE or such longer period as the Parties
may, acting reasonably, agree)”.

Defects requiring urgent attention
2.35A Insert new clause 2.35A:

“2.35A  In cases of urgency the Employer may require any matter notified under clause 2.35 to be
made good within such period of time specified by the Employer as the circumstances
require.”

Defects etc. at Practical Completion
2.35B Insert new clause 2.35B:

“2.35B  The foregoing provisions of this clause 2.35 apply to any defects, shrinkages or other faults
and to any items of incomplete work and/or omissions remaining at Practical Completion.
If the Contractor does not complete any works and/or comply with an instruction issued by
the Employer pursuant to clause 2.35 and/or 2.35A in accordance with the period of time
required by the Employer, the Employer may, without further notice, employ and pay other
persons to execute any work whatsoever which may be necessary to give effect to that
instruction. The Contractor shall be liable for all additional costs incurred by the Employer
in connection with such employment, which for the avoidance of doubt shall include all costs
and losses incurred by the Employer in rectifying and making good any such defects,
shrinkages, other faults or incomplete works, and an appropriate deduction shall be made
from the Contract Sum or the Employer may recover the same from the Contractor as a
debt.”

Post Practical Completion Activities
2.35C Insert new clause 2.35C:

“2.35C  Notwithstanding any other provision of this Contract, the Contractor shall carry out and
complete the Post Practical Completion Activities. To the extent that the Contractor is
unable to or fails to complete all or any part of the Post Practical Completion Activities as
required by the Employer’'s Requirements, then such Post Practical Completion Activities,
or any incomplete part of the Post Practical Completion Activities, shall be deemed to be
defects, shrinkages, other faults or incomplete works as referred to in clauses 2.35 and
2.35B. For the avoidance of doubt matters referred to in this clause 2.35C shall not prevent
the release of the applicable Retention at Practical Completion, but shall apply to the
remaining Retention to be released upon the issue of the Notice of Completion of Making
Good.”

Notice of Completion of Making Good

2.36 At the end of the clause insert “Provided that the Employer shall not be required to issue
any notice to that effect any earlier than ||| | Q JEEEE 2fter the end of the relevant
Rectification Period.”

As-built Drawings
2.37 Insert the following in lieu of existing clause 2.37:

“2.37.1  On or before and as a condition precedent to Practical Completion of the Works or a Section
the Contractor shall without further charge supply to the Employer in relation to the Works
or a Section:
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2.37.2

2.37.3

2.37.1.1  all operating and maintenance documents in accordance with the Employer’s
Requirements;

2.37.1.2  in favour of the Employer, originals of all warranties and guarantees available
from the manufacturers and suppliers of all goods and equipment forming part
of the Works or a Section whether or not expressly indicated in the Employer’s
Requirements and other documents and certificates then available or should
properly be available in respect of goods, plant, equipment and fittings;

2.37.1.3  the original notice of passing of plans under the Building Regulations and
confirmation from the relevant authority that all conditions under the Building
Regulations have been complied with; and

2.37.1.4 the health and safety file pursuant to the CDM Regulations in accordance with
the information as set out in the Employer’s Requirements.

Notwithstanding any provision to the contrary in this Contract the Contractor shall not be
entitled to any payment of Retention that would, but for this provision, become due and
payable under this Contract until the provisions of clause 2.37.1 have been complied with.

Within 4 weeks of the date of Practical Completion of the Works or a Section the Contractor
shall without further charge to the Employer supply to the Employer in relation to the Works
or a Section (save where they have already been provided pursuant to clause 2.37.1):

2.37.2.1 three complete reproducible sets of the as built drawings together with one
electronic copy on disk/CD-Rom (Microsoft Office compliant);

2.37.2.2  three copies of the Construction Phase Plan together with one electronic copy
on disk/CD-Rom (Microsoft Office compliant);

2.37.2.3 the original completion certificate issued by the relevant authority under the
Building Regulations;

2.37.2.4  all correspondence and documentation relating to obtaining the Consents
together with the originals of the Consents and copies of all associated
drawings plans and copies of all applications relative thereto;

2.37.2.5 evidence that all Consents have been obtained and complied with in full in
relation to the Works or a Section;

2.37.2.6 the completed health and safety file pursuant to the CDM Regulations in
accordance with the information as set out in the Employer’'s Requirements;
and

2.37.2.7  written evidence that all appropriate documentation has been submitted to the
BREEAM assessor confirming that in the opinion of the assessor the Works
achieve the BREEAM rating set out in the Employer’'s Requirements.

Notwithstanding any provision to the contrary in this Contract the Contractor shall not be
entitled to any payment of Retention that would, but for this provision, become due and
payable under this Contract until the provisions of clause 2.37.2 have been complied with
provided that the provisions of this clause shall not apply to any Retention payable to the
Contractor prior to Practical Completion by virtue of clauses 2.31 and 4.18.2.

If during the course of the Rectification Period errors are discovered in the drawings and
information supplied by the Contractor in accordance with clauses 2.37.1 and 2.37.2 or if
as a result of any adjustment or remedial work carried out during the course of the
Rectification Period the said drawings and information no longer show or describe the
Works as required by clauses 2.37.1 and 2.37.2 then the Contractor as soon as reasonably
practicable shall amend the said drawings and information so that they comply with the
requirements of clauses 2.37.1 and 2.37.2 at no extra cost to the Employer.”
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Copyright and use

2.38
“2.38.1

2.38.2

2.38.3

2.38.4

2.38.5

2.38.6

2.38.7

2.38.8

2.38.9

Insert the following in lieu of existing clause 2.38:

The Intellectual Property Rights in the Contractor’'s Design Documents prepared by or on
behalf of the Contractor in relation to this Contract and the work executed by him remains
the property of the Contractor. The Contractor hereby grants to the Employer an
irrevocable, royalty free, non-exclusive licence to use and reproduce the Contractor’'s
Design Documents for any and all purposes connected with the construction, use,
alterations or demolition of the Sites. Such licence entitles the Employer to grant sub-
licences to third parties in the same terms as this licence provided always that the
Contractor shall not be liable to any licencee for any use of the Contractor’s Design
Documents or the use of the Intellectual Property Rights in the Contractor’'s Design
Documents for purposes other than those for which the same were originally prepared by
or on behalf of the Contractor.

The Employer may assign, novate or otherwise transfer his rights and obligations under the
licence granted pursuant to clause 2.38.1 to a Crown Body or to anybody (including any
private sector body) which performs or carries on any of the functions and/or activities that
previously had been performed and/or carried on by the Employer.

In the event that the Contractor does not own the copyright or any Intellectual Property
Rights in any of the Contractor’s Design Documents the Contractor shall use all reasonable
endeavours to procure the right to grant such rights to the Employer to use any such
copyright or Intellectual Property Rights from any third party owner of the copyright or
Intellectual Property Rights. In the event that the Contractor is unable to procure the right
to grant to the Employer in accordance with the foregoing the Contractor shall procure that
the third party grants a direct licence to the Employer on industry acceptable terms.

The Contractor waives any moral right to be identified as author of the Contractor’s Design
Documents in accordance with section 77, Copyright Designs and Patents Acts 1988 and
any right not to have the Contractor’s Design Documents subjected to derogatory treatment
in accordance with section 8 of that Act as against the Employer or any licensee or assignee
of the Employer.

In the event that any act unauthorised by the Employer infringes a moral right of the
Contractor in relation to the Contractor's Design Documents the Contractor undertakes, if
the Employer so requests and at the Employer's expense, to institute proceedings for
infringement of the moral rights.

The Contractor warrants to the Employer that he has not granted and shall not (unless
authorised by the Employer) grant any rights to any third party to use or otherwise exploit
the Contractor’'s Design Documents.

The Contractor shall supply copies of the Contractor’s Design Documents to the Employer’s
Agent and to the Employer’s other contractors and consultants for no additional fee to the
extent necessary to enable them to discharge their respective functions in relation to this
Contract or related works.

After the termination or conclusion of the Contractor's employment hereunder, the
Contractor shall supply the Employer with copies and/or computer discs of such of the
Contractor's Design Documents as the Employer's Agent may from time to time request
and the Employer shall pay the Contractor’s reasonable costs for producing such copies or
discs.

In carrying out the Works the Contractor shall not infringe any Intellectual Property Rights
of any third party. The Contractor shall indemnify the Employer against claims, proceedings,
compensation and costs arising from an infringement or alleged infringement of the
Intellectual Property Rights of any third party.”
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Insert new clauses 2.39 — 2.57:

Disclosure and Barring

2.39.1

2.39.2

2.39.3

2.39.4

2.39.5

2.39.6

The Contractor shall procure that in respect of all potential staff or persons (including sub-
contractors of any tier) who will be carrying out any Sensitive Works (each a “Named
Employee”) before a Named Employee begins to attend the Sites to perform any Sensitive
Works:

2.39.1.1 each Named Employee is questioned as to whether he or she has any
Convictions or CBOs;

2.39.1.2 the results of an Enhanced with Lists Check is obtained from the Disclosure
and Barring Service in respect of each Named Employee;

2.39.1.3 to the extent permitted by law a copy of the results of such checks by the
Contractor as are referred to in clause 2.39.1.2 are notified to the Employer.

The Contractor shall procure that:

2.39.2.1  no person who appears on a Barred List following the results of the Enhanced
with Lists Check referred to in clause 2.39.1.2 shall be employed or engaged
in the performance of the Sensitive Works; and

2.39.2.2 he shall and shall procure that all Sub-Contractors shall comply with all
reporting requirements of the Disclosure and Barring Service.

The Contractor shall procure that no person who discloses any Convictions or CBOs, or
who is found to have any Convictions following the results of the Enhanced with Lists Check
referred to in clause 2.39.1.2, is employed or engaged in carrying out any part of any
Sensitive Works without the Employer’s prior written consent.

Insofar as permitted by law, the Contractor shall procure that the Employer is kept advised
at all times of any member of staff or employee of any Sub-Contractor engaged in the
provision of the Sensitive Works:

2.39.4.1 who subsequent to his/her commencement of employment as a member of
staff receives a Conviction or CBO which becomes known to the Contractor or
a Sub-Contractor or whose previous Convictions or CBO become known to the
Contractor or a Sub-Contractor (or any employee of the Contractor or Sub-
Contractor involved in the provision of the Sensitive Works); or

2.39.4.2  inrespect of whom information is referred to the Disclosure and Barring Service
pursuant to the Disclosure and Barring Service (as appropriate); or

2.39.4.3 whom the Disclosure and Barring Service is “minded to bar” or who is placed
on a Barred List pursuant to the Disclosure and Barring Scheme which
becomes known to the Contractor or a Sub-Contractor.

In the event that any member of staff of the Contractor or a Sub-Contractor is added to a
Barred List, the Contractor shall procure that such member of staff is removed from the
Sites and shall cease to be engaged in the Sensitive Works.

Save to the extent prescribed otherwise pursuant to the Disclosure and Barring Service this
clause 2.39 shall not apply to those individuals who shall be required by the Contractor to
attend on any of the Sites to provide emergency reactive services. In the case of such
individuals, the Contractor shall ensure that such individuals are accompanied at all times
while on the Sites by a member of the Contractor’s staff who has been properly employed
or engaged in accordance with this clause 2.39.
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Conduct of Staff and Security Arrangements

2.40.1

2.40.2

Whilst engaged at the Sites the Contractor shall and shall procure that his staff and the staff
of any sub-contractor of any tier shall comply with any Employer’s Policies relating to the
conduct of staff and security arrangements.

The Employer (acting reasonably) may:

2.40.2.1 instruct the Contractor that disciplinary action is taken against any employee of
the Contractor or any sub-contractor of any tier involved in the provision of the
Works (in accordance with the terms and conditions of employment of the
employee concerned) where such employee misconducts himself or is
incompetent or negligent in his duties (in which case the Employer shall co-
operate with any disciplinary proceedings and shall be advised in writing of the
outcome); or

2.40.2.2  where the Employer has reasonable grounds for considering that the presence
or conduct of an employee at any location relevant to the performance of the
Works is undesirable, require the exclusion of the relevant employee from the
relevant location(s).

Admission to the Sites

2411

241.2

2413

Subject to the remainder of this clause 2.41.1, the Contractor shall at leas

before the date on which the Contractor first carries out any Sensitive Works provide the
Employer with a written list of the names and addresses of all employees or other persons
who it expects may require admission to the Sites in connection with the carrying out of any
Sensitive Works, specifying the capacities in which those employees or other persons are
concerned with any Sensitive Works and giving such other particulars as the Employer may
require. The Contractor shall update this information as and when any such individuals are
replaced or complemented by others, not less than ||| | S before their inclusion.
The decision of the Employer on whether any person is to be refused admission to the Sites
shall be final and conclusive and the Employer shall not be obliged to give reasons for its
decision.

Where the Contractor is unable (acting reasonably) to comply with clause 2.41.1 by the time
period specified in it then the Contractor shall comply with his obligations under that clause as
soon as reasonably practicable and by no later than the end of the day on which the relevant
individual first goes the Sites. Until such time as the Contractor has complied with its
obligations in respect of that individual, he or she shall at all times be accompanied on Site by
a member of the Contractor or Contractor’'s Person’s staff who has been properly notified to
the Employer in accordance with clause 2.41.1.

This clause 2.41 shall not apply to those individuals who shall be required by the Contractor
or Contractor’s Person to attend the Sites to provide emergency reactive services. In the case
of such individuals, the Contractor shall, or shall procure that any Contractor’s Person shall
ensure that such individuals are accompanied at all times while on the Sites by a member of
the Contractor or Contractor’s Person’s staff who has been properly notified to the Employer
in accordance with clause 2.41.1.

Refusal of Admission

2.42

The Employer reserves the right to refuse to admit to the Sites or to the Existing Buildings
any person employed or engaged by the Contractor or any sub-contractor of any tier, whose
admission would, in the opinion of the Employer, present a risk to themselves or any pupil,
or an Employer’s Person or property, and shall not be obliged to give any reasons for such
refusal.
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Decision to Refuse Admission

2.43

The decision of the Employer as to whether any person is to be refused admission to the
Sites pursuant to clause 2.42 shall be final and conclusive.

Removal from Sites

2.44

The Contractor shall comply with and/or procure compliance with any notice issued by the
Employer from time to time requiring the removal from the Sites of any person employed
thereon who in the opinion of the Employer acting reasonably is not acceptable on the
grounds of risk to themselves or any pupil, or any Employer’s Person or property and that
such persons shall not be employed again in connection with the Works without the written
consent of the Employer.

Minimising Disruption to the Provision of Educational Services

2.45

Insofar as the carrying out of the Works affects or may affect the provision of Educational
Services at the School, the Contractor shall procure that (subject to the terms of this
Contract) the Works are carried out:

2.45.1 S0 as to minimise any disruption to the provision of Educational Services; and

2.45.2 SO0 as to ensure that no disruption is caused during the carrying out of
examinations at the School during any Examination Period; and

2.45.3 in compliance, to the extent reasonably practicable, with the Construction
Programme.

Examination Periods

2.46.1

2.46.2

The Examination Period for the [current and] subsequent® Academic Year[s] following the
date of this Contract has been notified by the Employer to the Contractor.

Where such dates have not already been notified pursuant to clause 2.46.1, then no later
than [31 August]® in each Academic Year during which the Works are continuing the
Employer shall notify the Contractor of the dates of the Examination Period for the next
Academic Year.

Stop Notices

247.1

2.47.2

2.47.3

If, in the opinion of the Employer, the Contractor or a Contractor’'s Person is not at any time
during an Examination Period complying with his obligations under clause 2.45 and the
performance of the Works is causing interference with or otherwise disrupting examinations
at the School, the Employer may give a written instruction to the Contractor (a Stop Notice)
to cease such parts of the Works and/or take or refrain from taking such other steps as are
necessary to cease interference with the examinations until the end of the Examination
Period in question (or such other time as reasonable decided by the Employer).

The Contractor shall comply immediately with any Stop Notice issued pursuant to clause
2.47.1.

If the Employer issues a Stop Notice, the Employer shall, not later than the next Business
Day following the day on which such Stop Notice was given, confirm in writing to the
Contractor:

2.47.3.1 the fact that the Stop Notice was given and the time at which it was given;

53 Depending on when in the Academic Year the Contract is signed.
54 The Employer should notify the Contractor as soon as he can but this should be the latest date.
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2.47.4
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2.47.6

2.47.3.2  the nature and extent of the Stop Notice;

2.47.3.3  what was, in the opinion of the Employer, the disruption to or interference with
the examinations; and

2.47.3.4  any other relevant information.

If it is subsequently discovered that the Contractor was not in breach of his obligations
under clause 2.45.1, the giving of a Stop Notice shall constitute grounds for an extension
of time and loss and expense and the provisions of clauses 2.25, 4.19 and 4.20 of the
Contract shall apply, provided always that this shall not absolve the Contractor from his
obligations immediately to comply with any such Stop Notice.

The Contractor shall take all reasonable steps to mitigate the consequences of service of
a Stop Notice on its ability to perform his obligations under this Contract.

Any dispute in relation to or arising out of this clause 2.47 may be referred by either Party
for resolution under section 9 provided always that any such reference shall not absolve
the Contractor from its obligation immediately to comply with any Stop Notice in accordance
with this clause 2.47.

[Decanting®

2.48.1

2.48.2

Induction

2.49.1

The Contractor and the Employer shall each comply with their respective obligations set
out in the Decant Protocol (and shall not be in breach of such obligations to the extent that
any failure to do so arises directly from any default of the other Party).

In the event that the Construction Programme is amended in accordance with this Contract,
the Parties shall agree (acting reasonably) any necessary changes to the Decant Protocol
with the aim of minimising delay to the relevant Completion Date of the Works or
Completion Date of a Section. In accordance with clause 2.45, any such changes to the
Decant Protocol shall not disrupt the provision of Educational Services.]

The Contractor shall provide an induction for the School for all teachers, staff and students
at the dates and times identified in the Construction Programme and in the manner set out
in the Employer’s Requirements. The Contractor shall have no responsibility to repeat such
induction to those teachers staff or students who do not attend the planned induction for
the School.

Operations on the Sites

2.50.1

2.50.2

The Contractor shall provide to the Employer’s Agent if and as the Employer's Agent
requests in writing, details of the Contractor’s proposals for the means of access to the
Sites during the construction period, vehicle parking facilities on the Sites, loading and
unloading areas for materials, site compounds, temporary warning and direction signs on
adjacent highways and any other similar information as to the Contractor's working
arrangements. If necessary the Contractor shall amend such details to obtain the approval
of the local planning authority or other relevant public authority having jurisdiction with
respect to the Works.

The Contractor shall be wholly responsible for the design, adequacy, stability and safety of
all temporary works required in and about the construction of the Works, save insofar as it
is provided in any Contract Document that the design of any temporary works is to be

55 This will only be relevant if the Contractor is to carry out any decanting of the contents from one building or part of a building to another
building or part of a building as part of the Works.
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2.50.3
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provided by any member of the Employer’s design team, in which case the Contractor shall
not be responsible for the production or the adequacy of such design.

In and about the execution of the Works the Contractor shall maintain and not cause any
interference to any support enjoyed by any adjoining land or any structures, other than any
structures which are to be demolished as part of the Works.

The Contractor shall:

2.50.4.1 keep all enclosures around the Sites clear of graffiti, posters and other
unauthorised attachments, so far as is practicable;

2.50.4.2  implement measures for the regulation of traffic to and from the Sites including
wheel-washing procedures and street cleaning and comply with any
requirements of the police or highway authorities with regard to local traffic
arriving at and departing from the Sites;

2.50.4.3 obtain for himself any licences required to oversail any land outside the Sites’
boundaries; and

2.50.4.4 make good or meet the cost of making good all damage caused to roads,
footpaths and property adjoining the Sites and to any services, arising from the
carrying out of the Works.

Energy performance

2.50A.1 At or before Practical Completion of the Works or any Section, the Contractor shall without

charge provide to the Employer an energy performance certificate and a recommendation
report for the Works or Section, in conformity with regulation 29 of the Building Regulations
2010 and any modification or replacement of the same.

Confidentiality and Information Sharing

2511

251.2

Except to the extent set out in this clause or where disclosure is expressly permitted
elsewhere in this Contract, each Party shall:

251.1.1 treat the other Party’'s Confidential Information as confidential and safeguard it
accordingly;

2.51.1.2 not disclose the other Party’s Confidential Information to any other person
without prior written consent;

2.51.1.3 immediately notify the other Party if he suspects unauthorised access, copying,
use or disclosure of the Confidential Information; and

2.51.1.4 notify the Serious Fraud Office where the recipient Party has reasonable
grounds to believe that the other Party is involved in activity that may be a
criminal offence under the Bribery Act 2010.

Clause 2.51.1 shall not apply to the extent that:

2.51.2.1  such disclosure is a requirement of the law of the contract placed upon the
Party making the disclosure, including any requirements for disclosure under
the FOIA or the Environmental Information Regulations pursuant to clause 2.53
(Freedom of Information);

2.51.2.2  such information was in the possession of the Party making the disclosure
without obligation of confidentiality prior to its disclosure by the information
owner;

2.51.2.3 such information was obtained from a third party without obligation of
confidentiality;
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2515

2.51.6

2.51.7

2.51.2.4 such information was already in the public domain at the time of disclosure
otherwise than by a breach of this Contract; or

2.51.25 itis independently developed without access to the other Party’s Confidential
Information.

The Contractor may only disclose the Employer’s Confidential Information to Contractor’s
Persons who are directly involved in the carrying out of the Works and who need to know
the information, and shall ensure that such Contractor's Persons are aware of and shall
comply with these obligations as to confidentiality.

The Contractor shall not, and shall procure that the Contractor’s Persons do not, use any
of the Employer’s Confidential Information received otherwise than for the purposes of this
Contract.

The Contractor may only disclose the Employer’s Confidential Information to Contractor’s
Persons who need to know the information, and shall ensure that such Contractor’s
Persons are aware of, acknowledge the importance of, and comply with these obligations
as to confidentiality. In the event that any default, act or omission of any Contractor's
Persons causes or contributes (or could cause or contribute) to the Contractor breaching
his obligations as to confidentiality under or in connection with this Contract, the Contractor
shall take such action as may be appropriate in the circumstances, including the use of
disciplinary procedures in serious cases. To the fullest extent permitted by his own
obligations of confidentiality to any Contractor personnel, the Contractor shall provide such
evidence to the Employer as the Employer may reasonably require (though not so as to
risk compromising or prejudicing the case) to demonstrate that the Contractor is taking
appropriate steps to comply with this clause 2.51, including copies of any written
communications to and/or from Contractor’'s Persons, and any minutes of meetings and
any other records which provide an audit trail of any discussions or exchanges with
Contractor’s Persons in connection with obligations as to confidentiality.

At the written request of the Employer, the Contractor shall procure that those members of
the Contractor's Persons identified in the Employer's notice signs a confidentiality
undertaking prior to commencing any work in accordance with this Contract.

Nothing in this Contract shall prevent the Employer from disclosing the Contractor’s
Confidential Information:

2.51.7.1  to any Crown Body. All Crown Bodies receiving such Confidential Information
shall be entitled to further disclose the Confidential Information to other Crown
Bodies on the basis that the information is confidential and is not to be disclosed
to a third party which is not part of any Crown Body;

2.51.7.2 to a professional adviser, contractor, consultant, supplier or other person
engaged by the Employer or any Crown Body (including any benchmarking
organisation) for any purpose connected with this Contract or any person
conducting a review in respect of this Contract on behalf of a public body;

2.51.7.3  forthe purpose of the examination and certification of the Employer’s accounts;

2.51.7.4  for any examination pursuant to Section 6(1) of the National Audit Act 1983 of
the economy, efficiency and effectiveness with which the Employer has used
its resources;

2.51.7.5 for the purpose of the exercise of its rights under this Contract; or

251.7.6 to a proposed successor body of the Employer in connection with any
assignment, novation or disposal of any of its rights, obligations or liabilities
under this Contract,
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and for the purposes of the foregoing, disclosure of the Contractor's Confidential
Information shall be on a confidential basis and subject to a confidentiality agreement or
arrangement containing terms no less stringent than those placed on the Employer under
this clause 2.51.

2.51.8 The Employer shall use all reasonable endeavours to ensure that any government
department, employee, third party or Sub-Contractor to whom the Contractor’'s Confidential
Information is disclosed pursuant to the above clause is made aware of the Employer’'s
obligations of confidentiality.

2.51.9 Nothing in this clause shall prevent either party from using any techniques, ideas or know-
how gained during the performance of the Contract in the course of his normal business to
the extent that this use does not result in a disclosure of the other party’s Confidential
Information or an infringement of Intellectual Property Rights.

2.51.10 The Employer may disclose the Confidential Information of the Contractor:

2.51.10.1 to Parliament and Parliamentary Committees or if required by any
Parliamentary reporting requirement;

2.51.10.2 to the extent that the Employer (acting reasonably) deems disclosure
necessary or appropriate in the course of carrying out its public functions.

2.51.11 The Contractor shall not by himself, his employees or agents, and shall procure that his
Sub-Contractors shall not, communicate with representatives of the press, television, radio
or other communications media on any matter concerning this Contract or the Works
without the prior written approval of the Employer.

2.51.12 No facilities to photograph or film in or upon any property used in relation to the Works shall
be given or permitted by the Contractor unless the Employer has given his prior written
approval.

2.51.13 The Contractor shall not exhibit or attach to any part of the Sites any notice or advertisement
without the prior written permission of the Employer, save where otherwise required to
comply with legislation.

[Judicial Proceedings®®

2.52.1  Either Party shall notify the other forthwith upon becoming aware of any Judicial
Proceedings.

2.52.2

2.52.2.1 Inthe event of Judicial Proceedings the Employer shall be entitled by notice in
writing to the Contractor (the “Suspension Notice”) to suspend the Works and
the Contractor will forthwith suspend the Works upon receipt of the Suspension
Notice at the Sites which is the subject of Judicial Proceedings and such
suspension shall subsist subject to clause 2.52.4.1 until such time as i) such
Judicial Proceedings are finally dismissed or withdrawn; or ii) provided that
there is no subsisting Judicial Proceedings Action the Employer informs the
Contractor that the Works should be resumed (whichever is the earlier).

2.52.2.2  The Contractor must suspend the Works (or the relevant part thereof) at the
Sites which is the subject of any Judicial Proceedings Action and forthwith give
notice of such suspension in writing to the Employer (the “Contractor
Suspension Notice”) and such suspension shall subsist subject to clause
2.52.4.2 until such time as i) such Judicial Proceedings Action is finally

56 This clause will only be relevant to the extent that the Employer intends to accept the risk of judicial review of the planning permission on
a project specific basis.
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Freedom
2.53.1

2.53.2

overturned; i) this Contract is varied by means of a Change in accordance with
section 5 in order to permit the Contractor lawfully to resume the Works and/or
perform its obligations under this Contract; or iii) the Parties otherwise agree in
writing that the Works should be resumed, whichever is the earliest.

Save for where the Contractor or a Contractor’s Person (and for the purposes of this clause
2.52.3 only “Contractor” or “Contractor’s Person” shall exclude an employee or agent of the
Contractor or of a Contractor’'s Person acting in a personal capacity) has brought, or caused
to be brought on his behalf, Judicial Proceedings any suspension of the Works pursuant to
clause 2.52.2.1 and/or 2.52.2.2 shall be deemed to be a Relevant Event and a Relevant
Matter from the date of the Suspension Notice or Contractor Suspension Notice as
appropriate and the provisions of 2.24 and 2.25 shall apply (and for the purposes of the
provisions of clause 2.24 the Contractor is deemed to have become aware that there will
be or is likely to be a delay in the commencement or completion of the Works on the date
of receipt of the Suspension Notice or the date of Contractor Suspension Notice as
appropriate);

If by the date falling 12 months after the date of the:

2.52.4.1 Suspension Notice any Judicial Proceedings are not finally dismissed or
withdrawn, then, unless agreed otherwise in writing between the Parties, this
Contract shall be deemed to be terminated by the Employer as at such date:
or;

2.52.4.2  Contractor Suspension Notice i) such Judicial Proceedings Action is not finally
overturned or ii) a revised planning permission permitting the lawful completion
of the Works has not been granted or iii) if the Parties are unable to agree a
Change pursuant to clause 2.52.2.2 by such date, then, unless agreed
otherwise between the Parties, this Contract shall be deemed to be terminated
by the Employer as at such date;

and where either clause 2.52.4.1 or clause 2.52.4.2 applies, notwithstanding that the
Contractor or a Contractor's Person has brought or caused to be brought on his behalf
Judicial Proceedings Action, compensation shall be paid by the Employer in accordance
with the provisions of clause 8.7 less any amounts already paid to the Contractor in
accordance with this Contract. The Parties agree that there shall be no double recovery of
compensation under this clause 2.52.]

of information

The Contractor acknowledges that unless the Employer has notified the Contractor that the
Employer is exempt from the provisions of the FOIA, the Employer is subject to the
requirements of the Code of Practice on Government Information, FOIA and the
Environmental Information Regulations. The Contractor shall co-operate with and assist the
Employer so as to enable the Employer to comply with his information disclosure
obligations.

The Contractor shall:

2.53.2.1 transfer to the Employer all Requests for Information that it receives as soon
as practicable and in any event within 2 Business Days of receiving a Request
for Information;

2.53.2.2  provide the Employer with a copy of all information in its possession, or power
in the form that the Employer shall require within 5 Business Days (or such
other period as the Employer may specify) of the Employer’s request;

2.53.2.3 provide all necessary assistance as reasonably requested by the Employer to
enable the Employer to respond to the Request for Information within the time
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2.53.3

2.53.4

2.53.5

2.53.6

for compliance set out in section 10 of the FOIA or regulation 5 of the
Environmental Information Regulations; and

2.53.2.4  procures that his Sub-Contractors do likewise.

The Employer is responsible for determining in his absolute discretion whether any
information is exempt from disclosure in accordance with the provisions of the Code of
Practice on Government Information, FOIA or the Environmental Information Regulations.

The Contractor shall not respond directly to a Request for Information unless authorised
to do so by the Employer.

The Contractor acknowledges that the Employer may, acting in accordance with the
Department of Constitutional Affairs’ Code of Practice on the Discharge of the Functions
of Public Authorities under Part 1 of the Freedom of Information Act 2000, be obliged to
disclose information without consulting or obtaining consent from the Contractor or despite
the Contractor having expressed negative views when consulted.

The Contractor shall ensure that all information is retained for disclosure for fifteen (15)
years and shall permit the Employer to inspect such records as and when reasonably
requested from time to time.

Tax compliance

2541

2.54.2

The Contractor represents and warrants that as at the date of this Contract, he has notified
the Employer in writing of any Occasions of Tax Non-Compliance or any litigation that he
is involved in that is in connection with any Occasions of Tax Non-Compliance.

If, at any point prior to the end of the Rectification Period, an Occasion of Tax Non-
Compliance occurs, the Contractor shall:

2.54.2.1 notify the Employer in writing of such fact within 5 Business Days of its
occurrence; and

2.54.2.2  promptly provide to the Employer:

2.54.2.2.1 details of the steps which the Contractor is taking to address the
Occasions of Tax Non-Compliance and to prevent the same from
recurring, together with any mitigating factors that it considers
relevant; and

2.54.2.2.2 such other information in relation to the Occasion of Tax Non-
Compliance as the Employer may reasonably require.

Contractor’s records

2551

2.55.2

The Contractor shall maintain, or procure that detailed records relating to the performance
of the Works are maintained, in accordance with Good Industry Practice and any
applicable legislation.

Without prejudice to clause 2.55.1, the Contractor shall maintain or procure that the
following are maintained:

2.55.2.1 afull record of all incidents relating to health, safety and security which occur
during the term of this Contract; and
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2.55.2.2 full records of all maintenance procedures carried out during the term of this
Contract as part of the Works,

and the Contractor shall have the items referred to in clauses 2.55.2.1 and 2.55.2.2
available for inspection by the Employer upon reasonable notice, and shall present a report
of them to the Employer as and when requested.

2.55.3 The records referred to in this clause 2.55 shall be retained for a period of at least fifteen
(15) years after the Contractor’s obligations under this Contract have come to an end.

Access for Employer’s Agent

3.1 In lines 4/5 delete “so far as possible”.

Site Manager

3.2 At the end of the clause insert “Notwithstanding the provisions of clause 2.42 if at any time
before the issue of the Notice of Completion of Making Good the Employer shall request
the removal of any of the Contractor’s Persons from the Works for reasons of negligence,
incompetence or misconduct, the Contractor shall promptly remove such personnel and
replace him or them with persons acceptable to the Employer.”

Project meetings

3.2A Insert new clause 3.2A:

“3.2A The Contractor shall attend project meetings convened by the Employer's Agent upon
reasonable notice and at reasonable intervals and representatives of the Employer and of
the Employer’s other consultants (and any other persons authorised by the Employer and
notified to the Contractor in writing for the purpose) shall be permitted to attend such
meetings.”

3.3.3 Insert new clause 3.3.3 as follows:

"3.3.3 Notwithstanding clause 3.2, the Contractor warrants that the Contractor's Persons are
appropriately qualified, competent and experienced for the undertaking of proper,
effective and efficient performance and management of the Works in accordance with
the requirements of this Contract."

3.3.4 Insert new clause 3.3.4 as follows:

"3.3.4 The Employer shall be entitled, at its absolute discretion, to require the replacement of
any Contractor's Persons who, in the Employer's reasonable opinion, have failed to
perform satisfactorily or who has misconducted themselves in any way or is otherwise
deemed by the Employer to be of insufficient competency for the requirements of this
Contract. Where so required, the Contractor shall promptly replace such person with
an appropriately qualified and experienced substitute and such replacement shall not
be treated as a Change nor give rise to any extra cost to the Employer (including
reimbursement of loss and/or expense under clauses 4.20 to 4.21 or any other addition
to the Contract Sum) or to any entitlement for an extension of time under clauses 2.24
to 2.26."

Conditions of sub-contracting

3.4.2.5 Inline 1 delete “the Rights Particulars provide” in lieu insert “this Contract provides”.

3.4.2.5.1 In lines 1/2 delete “if those particulars require” and at the end of the clause insert “and
have a 12 year limitation period commencing from Practical Completion of the whole of the
Works. Save that, without prejudice to any action or proceedings under the sub-contract
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that arises from a breach of section 38 of the Building Act 1984 in respect of which the
limitation period for bringing such contractual claims shall be the same as the applicable
limitation period as would apply if the action or proceedings were commenced under that
legislation or under the Civil Liability (Contribution) Act 1978 if later, no action or
proceedings shall be commenced under the sub-contract (except for the final determination
of a dispute which has been decided by an adjudicator) more than 12 years after the date
of Practical Completion of the whole of the Work”.

3.4.2.6 Insert new clause 3.4.2.6:

“3.4.2.6 that in the case of any sub-contracting of the design of the Works the Sub-Contractor shall
throughout the duration of the Works and for a period of fifteen (15) years following the date
of Practical Completion of the whole of the Works maintain PI Insurance to cover all of the
Sub-Contractor’s design and professional obligations under the sub-contract (including (to
the extent applicable) professional advice and/or services, any defects and/or insufficiency
of design) insurance cover with a licensed insurance company with a limit of indemnity of
not less than that amount stated in the relevant sub-contract in respect of any claims which
may be made against the Sub-Contractor in relation to the design of the Works;".

Insert new subclauses 3.4.2.7 to 3.4.2.10 as follows:
“3.4.2.7 a period for payment of the amount due to the Sub-Contractor not greater than 5 days after
the final date for payment in this Contract. The amount due shall, but shall not be limited

to, payment for work which the Sub-Contractor has completed from the previous application
date up to the current application date in this Contract;

3.4.2.8 a provision requiring the Sub-Contractor to include in each subsubcontract the same
requirement (including this requirement to flow down), except that the period for payment
is to be not greater than 9 days after the final date for payment in this Contract;

3.4.2.9 a provision requiring the Sub-Contractor to assess the amount due to a subsubcontractor
without taking into account the amount paid by the Contractor; and

3.4.2.10 terms and conditions that are no less favourable than those of this Contract. The Employer
shall be entitled to reject sub-contract conditions proposed by the Contractor that are unduly
disadvantageous to the Sub-Contractor.”

3.4.3 At the end of the clause delete “.” and in lieu insert “;".
3.4.4. Insert new clause 3.4.4:

“3.4.4 the Contractor shall procure that the sub-contracts for the Sub-Contractors shall in all
respects be compatible with the terms of this Contract and in a form previously approved
by the Employer.”

Non-compliance with instructions

3.6 At the end of the clause delete the full stop and insert “or such costs may be recoverable
from the Contractor by the Employer as a debt.”

Instructions requiring Changes

3.9.1 In line 1 delete from the words “and provided that the” to the end of the clause.

Instructions on Provisional Sums

3.11 At the end of the clause insert “The Contractor shall not be entitled to any extension to the
Completion Date for any such instructions.”
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Insert new clause 3.11A:¢
“3.11A.1 The Contractor confirms he has:
3.11A.1.1 made an allowance for the Provisional Sum(s) in the Contract Sum; [and]

3.11A.1.2 included the preliminary costs relating to Provisional Sum(s) in the Contract
Sum; and

3.11A.1.3 made due allowance in his programming and planning for the execution of the
work.

3.11A.2 Following the issue of an instruction pursuant to clause 3.11 the Employer shall determine
the costs of the work to be executed by the Contractor in accordance with the Employer’s
instruction as to the expenditure of Provisional Sum(s) in accordance with the methodology
set out in the Employer's Requirements or, where no methodology is included in the
Employer's Requirements, the amount valued (a “Valuation” in accordance with clauses
5.4t0 5.7 (“the Valuation Rules”)). The Contractor shall not be entitled to any payment for
increased cost of site administration, site facilities, temporary works or any other preliminary
type items of the type referred to in the Standard Method of Measurement arising from the
expenditure of any Provisional Sum.

3.11A.3 The Parties agree and acknowledge that the Provisional Sum shall be deducted from the
Contract Sum and the cost agreed in accordance with clause 3.11A.2 shall be added to the
Contract Sum.”

Work not in accordance with the Contract

3.13.1  After “removal from the site” insert “or rectification”.
3.13.2 Inlines 1/2 delete “(to which the proviso in clause 3.9.1 applies)”.

3.13.3 Inlines 5/6 after “be made to the Contract Sum” insert “and clauses 2.25 and 2.26.2.3 shall
not apply to any instructions issued under this clause” and delete the remainder of the
clause.

CDM Regulations

3.16.6 Insert new clause 3.16.6:

“3.16.6  Where the Contractor is not the Principal Designer but is the Principal Contractor and the
Principal Designer’s appointment concludes before Practical Completion of the Works, the
Contractor shall review, update and revise the health and safety file in accordance with
regulations 12(8) to (10) of the CDM Regulations without charge.”

Building Regulations and the Building Safety Act
3.17 Insert new clause 3.17 as follows:
"3.17 Building Regulations and the Building Safety Act

3.17.1 The Contractor undertakes to the Employer that in relation to the Works and site it will
have regard to and comply with applicable Building Regulations, and the Building
Safety Act and accompanying legislation including without limitation:

3.17.1.1 regulations 11F, 11J, 11K and 11L of Part 2A of the Building Regulations and:

5 The use of Provisional Sums may be used at the Employer’'s absolute discretion. The presumption is that the Contractor will take
programme/preliminary risk but the Employer may in his absolute discretion determine otherwise. Where the Contractor is not required to
take programme/preliminary risk this clause will need to be amended and consideration given to whether a consequential amendment to
clause 2.26.2.2 is required.
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3.17.1.2 where the Contractor is and while he remains the BR Principal Designer, it shall

also comply with the duties of a BR Principal Designer in Part 2A of the Building
Regulations (including without limitation, 11G and 11M);

3.17.1.3 where the Contractor is and while it remains the BR Principal Contractor, the

3.17.2

3.17.3

3.17.4

Contractor shall also comply with the duties of a BR Principal Contractor in Part
2A of the Building Regulations (including without limitation, 11H and 11N);

The Contractor warrants and undertakes to the Employer that it shall and has the skill,
knowledge and experience (and if the Contractor is an organisation, the Organisational
Capability), necessary to demonstrate compliance with clause 3.17.1 and the
Contractor shall immediately notify the Employer where the Contractor ceases to
satisfy the requirements of clause 3.17.1.

The Contractor shall liaise with and provide all reasonable assistance required by the
Employer, the accountable person and/or the principal accountable person under the
Building Safety Act (where not the Employer) and/or the BR Principal Designer (where
not the Contractor) and/or the BR Principal Contractor (where not the Contractor) to
comply with the requirements of the Building Safety Act (insofar as applicable to the
Works).

For the avoidance of doubt, the Contractor shall comply with its duties under the Building
Regulations and the Building Safety Act and accompanying legislation at no cost to the
Employer and such compliance shall not be treated as a Change nor give rise to any
extra cost to the Employer (including reimbursement of loss and/or expense under
clauses 4.20 to 4.21 or any other addition to the Contract Sum) or to any entitlement
for an extension of time under clauses 2.24 to 2.26."

Iltems included in adjustments

4.2.5

Taxes
[4.4
4.4.1

4.4.2

At the end of the clause insert “Provided always that the Contractor shall not be entitled to
any payment for increased costs of preliminaries arising from the expenditure of any
Provisional Sum.”

Insert the following in lieu of existing clause 4.4:

In this clause 4.4, the following definitions shall apply:
44.1.1 HMRC means HM Revenue & Customs;

4412 Order means the Value Added Tax (Section 55A) (Specified Services and

Excepted Supplies) Order 2019 (SI 2019 No. 892);

44.1.3 Reverse Charge means, in relation to a supply, that under section 55A(6) of

the Value Added Tax Act 1994 it is for the recipient, on the supplier’s behalf, to
account for and pay VAT on the supply and not for the supplier; and

4414 Supply means a supply made for VAT purposes under or in connection with

this Contract by the Contractor and Supplies shall be construed accordingly.

4415 Tax Point means the time of supply for VAT purposes as defined in Regulation

93 of Part Xl of the VAT Regulations 1995.

In respect of the Supplies made with a Tax Point, for VAT purposes, before 1 March 2021,
the provisions of clauses 4.4.1 to 4.4.4 (inclusive) only of this clause 4.4 shall apply. In
respect of Supplies made with a Tax Point on or after 1 March 2021, the provisions of
clauses 4.4.1 to 4.4.6 (inclusive) of this clause 4.4 shall apply.
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4.4.3 The Parties agree and confirm that the procedure for the payment of VAT (if any) by either
Party to the other shall be governed entirely and exclusively by the provisions of this clause
4.4 notwithstanding any other provision of this Contract.

444 Any consideration (whether monetary consideration or nhon-monetary consideration) paid
or provided under or in connection with this Contract is to be treated as exclusive of any
VAT. If the person making the supply (or the representative member of the VAT group of
which it is @ member) is required to account for VAT on any supply, the recipient of the
supply shall pay (in addition to paying or providing any other consideration) an amount
equal to the amount of that VAT upon the later of:

4441 the time for payment or provision of the consideration; and
4.4.4.2 thereceipt by the recipient of the supply of a VAT invoice in respect of that VAT.

445 The Employer confirms that the requirements specified in article (8)(1)(b) of the Order will
be satisfied in respect of any Supply and the Parties consider that the Reverse Charge will
not apply to the Supplies so that it is for the Contractor to account for and pay VAT to
HMRC.

446 Where the Contractor has accounted for VAT on Supplies (on the understanding that the
Reverse Charge did not apply) but HMRC notifies the Employer in writing that:

4.4.6.1 the Reverse Charge did apply in respect of those Supplies, and
4.4.6.2 notwithstanding that the Contractor has accounted for VAT to HMRC in respect

of those Supplies, the Employer has to account for VAT under the Reverse
Charge on those Supplies,

the Employer shall provide written notification to the Contractor of HMRC'’s decision that
the supply should have been treated as subject to the reverse charge. Any amount of
overcharged VAT shall be refunded by the Contractor to the Employer within [28] days
following repayment to the Contractor of the overcharged VAT by HMRC (either via a
correction in the VAT return or via a voluntary disclosure).]*®

Interim Payments — Contractor’s Interim Payment Applications, due dates and Payment
Notices
4.7.6 Insert new clause 4.7.6:

“4.7.6 An Interim Payment Application may be an electronic invoice provided it complies with the
European standard and any of the syntaxes published in Commission Implementing
Decision (EU) 2017/1870.”

Interim and final payments — final date and amount

491 Iniine L insert

Pay Less Notices and other general provisions

4.10.4 Insert the following in lieu of existing clause 4.10.4:

“Any right of the Employer to deduct or set-off any amount (whether arising under any term
of this Contract or under any rule of law or of equity) shall be exercisable against any monies

58 Where SOS is not the Employer the framework user must satisfy itself that it qualifies for the ‘end user’ exemption under the Value Added
Tax (Section 55A) (Specified Services and Excepted Supplies) Order 2019 (SI 2019 No. 892). Drafting to be deleted where the framework
user does not qualify for the ‘end user’ exemption.
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due or to become due to the Contractor, whether or not such monies include or consist of
any Retention.”

Ascertainment — Alternative B

4.13.1.2 Before the semi-colon at the end of the clause insert “and provided further that the
Contractor has supplied to the Employer reasonable evidence that property in such
materials or goods is vested in the Contractor and that no third party has validly retained
title to the same and that the property in the same will pass to the Employer”.

Conclusivity of valuations
4.14A Insert new clause 4.14A:

“4.14A  Neither the issue by the Employer of any valuation nor the payment of any amount by the
Employer to the Contractor under any valuation shall:

4.14A.1 prejudice or adversely affect the right of either the Contractor or the Employer to contend
that the Works have not been properly valued and that any amount has been improperly
paid or withheld. In making any evaluation the Employer shall be entitled to reconsider and
if necessary adjust the assessments made by him in arriving at any previous valuation;
and/or

4.14A.2 constitute or imply or be evidence of the Employer’s approval or acceptance of any design,
work, materials or equipment forming part of the Works nor shall in any way lessen or
otherwise affect the Contractor’s responsibilities and liabilities under this Contract.”

Listed Items
4.15.2.1 Insert the following at the end of the sub clause:

“and has provided evidence of such in the form of a vesting certificate as provided or
approved by the Employer;”

Rules on treatment of Retention

4.16 Insert the following in lieu of existing clause 4.16:

“The Employer shall be under no fiduciary obligation with regard to any Retention and shall
be under no obligation to set aside in a separate account any amount representing
Retention and the Employer’s interest in the Retention shall be as beneficial owner and
shall not be fiduciary as trustee.”

Matters materially affecting regular progress

4.19.1 Inline 4 after “subject to clause 4.19.2" insert “and 4.19.3".
4.19.3 Insert new clause 4.19.3:

“4.19.3 The Contractor shall not be entitled to reimbursement for any loss and/or expense that he
has not made reasonable and proper efforts to avoid or reduce such loss and expense.”

4.19A Insert new clause 4.19A:

“4.19A  Any delay in the regular progress of the Works caused by a matter or matters referred to in
clause 4.21 which is concurrent with another delay for which the Contractor is responsible
shall not be taken into account.”

Relevant Matters
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421 In line 1 following “Relevant Matters” insert “(but only to the extent that such matters are
not in any way consequent upon or necessitated by any negligence, omission, default,
breach of contract or breach of statutory duty of the Contractor, his servants or agents or
any Sub-Contractor or supplier or their respective servants or agents)”

4.21.5 At the end of the clause insert “or, in the case of any impediment or prevention, save to
the extent that the same is in consequence of the reasonable exercise of the rights of the
Employer under this Contract.”

[4.21.6 Insert new clause:

“4.21.6 the discovery of unforeseeable ground conditions and/or Contamination under the Existing
Buildings in accordance with clause 10.3."%°

[4.21.6/7 Insert new clause:®°
“4.21.6/7 the discovery of Asbestos in accordance with clause 11.4."]
[4.21.6/7/8 Insert new clause:®!

“4.21.6/7/8 the discovery of defects in the Refurbished Buildings in accordance with clause 12.3.2."]

Reservation of Contractor’s rights and remedies

423 Insert the following in lieu of existing clause 4.23: “Reimbursement of the Contractor for
loss and/or expense under clauses 4.20, 4.21 and 4.22 shall be deemed to be full
compensation for the Contractor in respect of the matters for which the compensation is

paid and the Employer shall have no further liability to the Contractor in respect of such
matters arising under the Contract or generally at law.”

Final Statement and Final Payment

4.24.5 In line 1 insert “three months” in lieu of “one month”.

[“Project Bank Account 2

4.25.1  The Contractor shall:
4.25.1.1 setup and at all times maintain the Project Bank Account;

4.25.1.2  submit to the Employer for acceptance details of the banking arrangements for
the Project Bank Account and confirm to the Employer that the banking
arrangements allow for payments to be made in accordance with this Contract;

4.25.1.3  provide to the Employer copies of communications relating to the Project Bank
Account;

4.25.1.4 pay any charges associated with the Project Bank Account (howsoever
arising);

4.25.1.5 account to the Employer for any interest which may accrue or fall due in relation
to any sums within the Project Bank Account save that the Contractor shall be
permitted to use such sums to contribute to any charges reasonably and

% To be included when the Employer accepts responsibility for Contamination and/or ground conditions under Existing Buildings.

% To be included when the Employer accepts responsibility for Asbestos that was not identified in the Asbestos Survey in accordance with
clause 11.4.

%1 To be included when the Employer accepts responsibility for defects that were not identified in the Building Survey in accordance with
clause 12.3.2.

52 To be included when a Project Bank Account is being used.
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properly incurred by the Contractor in association with the maintenance of the
Project Bank Account; and

4.25.1.6  include in his contracts with the Contractor’'s Supply Chain the arrangements
in this Contract for the operation of the Project Bank Account and the Project
Bank Account Trust Deed and ensure that the Contractor’s Supply Chain is
provided with details of the Project Bank Account and the arrangements for
payment of amounts due under their sub-contracts.

4.25.2 The Employer, the Contractor and the Contractor’s Supply Chain shall enter into the
Project Bank Account Trust Deed at the date of this Contract. Where members of the
Contractor’s Supply Chain have not yet been appointed by the date of this Contract the
Contractor shall submit proposals for adding a member of the Contractor’s Supply Chain
to the Employer for approval and the Employer, the Contractor and the member of the
Contractor’s Supply Chain shall sign the Project Bank Account Joining Deed following
such approval.

4.25.3 The Contractor shall, as part of the application for payment made pursuant to clause 4.7,
include a breakdown of any sums due to the Contractor’'s Supply Chain in accordance
with their contracts.

4.25.4 The Contractor shall prepare the Payment Submission, setting out the sums that the
Contractor has properly assessed as being due to the Contractor’s Supply Chain and the
balance of the payment due to the Contractor under this Contract. The Contractor shall
sign the Payment Submission and submit it to the Employer no later than [jjjil| days
before the final date for payment as set out in clause 4.9. The Employer shall sign the
Payment Submission and submit it to the Project Bank no later than [one (1)] day before
the final date for payment as set out in clause 4.9.

4255 Within the time set out in the banking arrangements to allow the Project Bank to make
payment to the Contractor and the Contractor’'s Supply Chain in accordance with this
Contract:

4.25.5.1 the Employer shall make payment to the Project Bank Account of the amount
which is due to be paid to the Contractor in accordance with the provisions of
section 4; and

4.25.5.2 the Contractor shall make payment to the Project Bank Account of any amount
which the Employer has notified the Contractor it intends to withhold pursuant
to clause 4.7.5 and/or clause 4.10 and which is required to make payment to
the Contractor’'s Supply Chain®3,

4.25.6 The Contractor and the Contractor’s Supply Chain shall be paid from the Project Bank
Account the sums set out in the Payment Submission as soon as practicable after the
Project Bank Account received payment.

4.25.7 A payment which may fall due from the Contractor to the Employer cannot be made from
the Project Bank Account.

4.25.8 Payments made from the Project Bank Account shall be treated as payments from the
Employer to the Contractor in accordance with this Contract or from the Contractor to the
Contractor’s Supply Chain in accordance with their sub-contract(s) as applicable.

4.25.9 A delay in payment due to a failure of the Contractor to comply with the requirements of
this clause 4.25 will not be treated as a late payment under this Contract.

53 This provision is only intended to apply in the event that a Pay Less Notice is to be issued on the grounds of the Contractor’s own failure
to comply with the terms of this Contract and not because of any default of its sub-contractors/suppliers.
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4.25.10 In the event of termination of the Contractor's employment under this Contract no further
payments will be made into the Project Bank Account.”]

Definition of Changes

5.1.1.4 Insert new clause:
“5.1.1.4 the acceleration of the Completion Date for the Works or Section.”

5.1.2.3 Insert: “(except where the Employer requires the Contractor during the Rectification Period
to remedy any defect, shrinkage or other fault outside the normal working hours of the
Contractor)” after “limitations of working hours”.

Valuation of Changes and provisional sum work

5.2 At the end of the hanging paragraph insert “save where such Change has been
necessitated by any negligence, omission or default of the Contractor, in which event no
addition shall be made to the Contract Sum.”

5.2.3 Insert “Not Used” in lieu of existing clause 5.2.3.
Change of conditions for other work

5.6 At the end of the clause 5.6 before the full stop, insert: “, provided always that the
substantial change in the conditions does not arise by reason of any error, omission,
negligence or default of the Contractor or the Contractor’s Persons”.

Contractor’s liability — personal injury or death
6.1 In line 3 after “Works” insert “or of any other obligations pursuant to section 2 or section 3

of the Conditions.”

Contractor’s liability — loss, injury or damage to property
Renumber clause 6.2 as 6.2.1:

6.2 [Inline 1 insert “The” in lieu of “Subject to clause 6.3, the”.]%*

In line 3 after “personal” insert “(including any expense, liability, loss or claim arising from
but not limited to obstruction, trespass, nuisance or interference with any right of way, light,
air or water)”.

In line 4, after “Works”, insert “or of any other obligations pursuant to section 2 or section
3 of the Conditions”.

6.2.2 Insert new clause 6.2.2:
“6.2.2 Without prejudice to the generality of clause 6.2.1 the Contractor shall:

6.2.2.1 at all times prevent any trespass, public or private nuisance (including, without
limitation, any such nuisance caused by noxious fumes, noisy working operations
or the deposit of any material or debris on a public highway) or other interference
with the rights of any adjoining or neighbouring land owner, tenant or occupier or
any Statutory Undertaker arising out of the carrying out of the Works or out of
any other obligations pursuant to section 2 or section 3 of the Conditions;

64 Square brackets to be removed and clause to apply when Option C applies.
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6.2.3
“6.2.3

6.2.2.2 defend or at the Employer’s option assist the Employer in defending any action
or proceedings which may be instituted in relation thereto howsoever such action
may arise; and

6.2.2.3 be liable for and shall indemnify the Employer against any expense, liability, loss,
claim or proceedings whatsoever and howsoever arising resulting from any such
nuisance or interference, save only where such nuisance or interference is a
conseqguence of a Change or other instruction of the Employer (which is not itself
the result of any negligence, default or breach of contract by or on behalf of the
Contractor or any Sub-Contractor or supplier) and which could not have been
avoided by the Contractor using all reasonable and practicable means. For the
avoidance of doubt the Employer may issue to the Contractor such instructions
as he considers necessary if any injunction is granted or court order is made in
conseqguence of any such nuisance or interference, but (save as aforesaid) no
such instruction shall be construed as a Change.”

Insert new clause 6.2.3:

Without prejudice to the Contractor’s obligations under clause 6.2.2, if the carrying out of
the Works or out of any other obligations pursuant to section 2 or section 3 of the Conditions
is likely to necessitate any interference (including the oversail of any tower crane jib) with
the right of adjoining or neighbouring land owners, tenants or occupiers, then the Contractor
shall without cost to the Employer obtain the prior written agreement of such land owners,
tenants or occupiers and such agreement shall be subject to the approval of the Employer
before execution. The Contractor shall comply in every respect with any conditions
contained in any such agreement without cost to the Employer.”

Loss or damage to Existing Structures or their contents

[6.3.1

[6.3.2
[6.3.3

Insert the following in lieu of existing clause 6.3.1:

“The Contractor’s liability and indemnity under clause 6.2 in respect of any property real or
personal shall include any loss or damage to Existing Structures and to any of their
contents.”]

Insert “Not Used” in lieu of existing clause 6.3.2.]%

Insert “Not Used” in lieu of existing clause 6.3.3.]"

Contractor’s insurance of liability of Employer

6.5.1

Insert “If the Contract Particulars” in lieu of “If the Employer's Requirements”.

[6.5.1.4 Delete “insure” and replace with “procure cover is effected for the Specified Perils”.]®®

Related definitions

6.8

In the definition of Joint Names Policy after “Contractor” insert “and any one or more third
persons specified in writing by the Employer to the Contractor, being persons having or
acquiring an interest in or an organisation providing finance in connection with the Sites or
the Works”.

Sub-contractors — Specified Perils cover under Works Insurance Policies

% Square brackets to be removed and clause to apply when Option C applies.

8 Square brackets to be removed and clause to apply when Option C applies.

57 Square brackets to be removed and clause to apply when Option C applies.

% Square brackets to be removed and clause to apply when Option C applies.
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6.9.1

In line 1 delete “, where Insurance Option A applies, and the Employer, where Insurance
Option B or C applies,”.

In line 2 after the word “Policy” insert “, pursuant to paragraph C.2 of Schedule 3.

Terrorism Cover — policy extensions and premiums

6.10.1

6.10.2

6.10.3

In lines 2/3 insert “pursuant to paragraph C.2 of Schedule 3" in lieu of “where Insurance
Option A applies, or the Employer, where Insurance Option B or C applies”.

In line 1 delete “Insurance Option A applies and” and insert “The” in lieu of “the”.

In line 1 after the word “required” insert “pursuant to paragraph C.2 of Schedule 3".

In line 1 insert “In the event that” in lieu of “Where Insurance Option A applies and”.

Terrorism Cover — non-availability — Employer’s options

6.11.3

In line 1 insert “If" in lieu of “Where Insurance Option A applies and”.

Loss or damage — insurance claims and reinstatement

6.13.3

6.13.5

6.13.6

In lines 3/4 delete “, and from any policies covering Existing Structures or their contents
that are effected by the Employer”.

Insert “In respect of the Works Insurance Policy:” in lieu of “Where Insurance Option A
applies:”

In line 1 delete “Insurance Option B or paragraph C.2 of Insurance Option C applies or
where”

Loss or damage to Existing Structures — right of termination

6.14

6.14.1
6.14.2

In line 2 insert “the Employer may” in lieu of “either Party may, if it is just and equitable”.

In line 3 insert “Contractor” in lieu of “other”.

In line 4 insert “and the provisions of clause 8.12 shall apply.” in lieu of “. If such notice is
given, then:”

Delete clause 6.14.1.
Delete clause 6.14.2.

Obligation to insure

6.15
“6.15.1

Insert the following in lieu of existing clause 6.15:

The Contractor warrants that he has taken out PI Insurance covering all of his design and
professional obligations under this Contract (including in connection with any errors or
omissions in the performance of his professional services, including but not limited to design
professional advice and/or services, any defects and/or insufficiency of design) upon
customary and usual terms and conditions prevailing for the time being in the insurance
market, and with licensed insurers lawfully carrying on such insurance business in the
United Kingdom, with a limit of indemnity of the type and amount not less than that stated
in the Contract Particulars and shall maintain the same until the expiry of fifteen (15) years
after the date of Practical Completion of the Works pursuant to clause 2.27, provided always
that such insurance is available at commercially reasonable rates. The said terms and
conditions shall not include any term or condition to the effect that the Contractor must
discharge any liability before being entitled to recover from the insurers, or any other term
or condition which might adversely affect the rights of any person to recover from the
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6.15.2

6.15.3

6.15.4

6.15.5

6.16

insurers pursuant to the Third Parties (Rights Against Insurers) Act 2010, or any
amendment or re-enactment thereof.

Any increased or additional premium required by insurers by reason of the Contractor’s
own claims record or other acts, omissions, matters or things peculiar to the Contractor
shall be deemed to be within commercially reasonable rates.

The Contractor shall immediately inform the Employer if such insurance ceases to be
available at commercially reasonable rates or is no longer available and/or if for any other
reason the Contractor is unable to maintain and/or is not maintaining such insurance in
which case the Contractor shall take out and maintain a Pl Insurance policy having the
maximum limit of indemnity and the widest cover which is available to the Contractor upon,
subject to clause 6.15.2, commercially reasonable rates and give notice of the same to the
Employer and shall further discuss means of best protecting the respective positions of the
Employer and the Contractor in respect of the Works.

The Contractor shall fully co-operate with any measures reasonably required by the
Employer, including (without limitation) completing any proposals for insurance and
associated documents, maintaining such insurance at rates above commercially
reasonable rates if the Employer undertakes in writing to reimburse the Contractor in
respect of the net cost of such insurance to the Contractor above commercially reasonable
rates or, if the Employer effects such insurance at rates at or above commercially
reasonable rates, reimbursing the Employer in respect of what the net cost of such
insurance to the Employer would have been at commercially reasonable rates.

As and when reasonably required to do so by the Employer, the Contractor shall:

6.15.5.1  produce for inspection documentary evidence that his Pl Insurance is being
maintained in accordance with this clause 6.15; and

6.15.5.2  provide confirmation that any occurrence or claim, or of circumstances likely to
give rise to a claim, have been properly notified to his insurer in accordance
with the requirements of his policy.”

Delete clause 6.16.

Breach of Joint Fire Code — Remedial Measures

6.19.2

[6.21

At the end of the clause insert “or may be recoverable from the Contractor by the Employer
as a debt.”

Insert new clause 6.21

Basis of insurance®®

6.21

6.21.1
6.21.2

In respect of the insurances to be maintained by the Contractor under this section 6, the
Contractor shall ensure that:

all insurances comply with the requirements of Annex 21;
in respect of those insurances required under clauses 6.1 — 6.5:

6.21.2.1  provide for non-vitiation protection in respect of any claim made by the Insureds
as co-insured parties;

6.21.2.2  contain a clause waiving the insurers’ subrogation rights against the Insureds
(as defined in Annex 21) and their respective employees and agents, acting
properly in the course of their employment or agency; and

%The addition of clause 6.21 and Annex 21 is only to be included in high band contracts. Mark not used for mid and low band contracts.
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6.21.3

in respect of the PI Insurance to be maintained under clause 6.15, it includes an indemnity
to principals clause.]

6.22 Insert new clause 6.22:

“Evidence of Policies

6.22

6.22.1

6.22.2

6.22.2

To the extent that the Contractor has procured any project insurance policies he shall
provide to the Employer:

copies on request of such insurance policies (including all documents evidencing any
amendments, extensions or variations to all such policies) and the Employer shall be
entitled to inspect them during ordinary business hours;

evidence that the premiums payable under such policies insurances have been paid and
that the insurances are in full force and effect in accordance with this section 6 and Annex
21; and

on or before the date of expiry of any such policy satisfactory evidence that the relevant
insurance has been or is being renewed or extended.”

[6.23 Insert new clause 6.23

Claims™
6.23

General
7.
“7.1

7.2

7.3

The Contractor shall, where he is obliged to effect insurance under this section 6, not bring
any claim or action against the Employer (or any Employer's Persons other than any
contractor or sub-contractor (of any tier) of the Employer or of any Employer’s Persons) in
respect of any loss or damage in circumstances where the Contractor is able to recover
such loss or damage under such insurance (or where he would have been able to recover
such loss had he been complying with his obligations under this Contract) provided that this
clause shall not by itself prevent the Contractor from claiming against the Employer (or any
Employer's Persons) for any loss or damage not covered because of the level of
deductibles under such insurance permitted by this Contract or to the extent such loss or
damage exceeds the maximum level of such insurance required by this Contract.”]

Insert the following in lieu of the whole of existing Section 7:

The Contractor may not assign or charge the benefit of this Contract or any right arising
under it without the written consent of the Employer.

The Employer’s rights under this Contract may be assigned without the consent of the
Contractor by absolute assignment on two occasions.

The Contractor shall not be entitled to contend that any person to whom this Contract is
assigned in accordance with clause 7.2 is precluded from recovering under this Contract
any loss incurred by such assignee resulting from any breach of this Contract, (whenever
happening) by reason that such person is an assignee and not a named promisee under
this Contract.”

Meaning of insolvency

8.1.4.1

Delete “he enters into an arrangement, compromise or composition in satisfaction of his
debts” and replace with:

0 To be included in high band contracts only. Mark not used for mid and low band contracts.
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“he commences negotiations with all or any class of his creditors with a view to rescheduling
any of his debts, or makes a proposal for or enters into any compromise or arrangement
with any of his creditors”.

8.1.4.2 At the end of sub-clause 8.1.4.2, delete the full stop and replace with “; or".

8.1.4.3 Insert a new clause 8.1.4.3:

“8.1.4.3 he applies to court for, or obtains, a moratorium under Part Al of the Insolvency Act 1986.”
Notices under Section 8

8.2.1 At the end of the clause insert “provided always that this clause 8.2.1 shall not apply to any
notice or notices given pursuant to clause 8.5.”

Default by Contractor

8.4.1.3 Inline 2, after “remove”, insert “or rectify”.

8.4.1.5 After “3.16” insert “;" in lieu of *,".

8.4.1.6 Insert new clause:

“8.4.1.6. fails to comply with clause 6.15.”

8.4.1.7 Insert new clause:

“8.4.1.7 fails to comply with Articles 9, 10, 11, 12, 13, 14, 15 and/or 16 or clause 2.1.5.”
Corruption and regulation 73(1)(b) of the PC Regulations

8.6 Insert the following in lieu of existing clause 8.6:

Prevention of Fraud and Bribery

8.6.1 The Contractor represents and warrants that neither he, nor to the best of his knowledge
any of his employees, have at any time on or before the date of this Contract:

8.6.1.1 committed a Prohibited Act or been formally notified that he is subject to an
investigation or prosecution which relates to an alleged Prohibited Act; and/or

8.6.1.2 been listed by any government department or agency as being debarred,
suspended, proposed for suspension or debarment, or otherwise ineligible for
participation in government procurement programmes or contracts on the
grounds of a Prohibited Act.

8.6.2 During the carrying out of the Works the Contractor shall not:

8.6.2.1 commit a Prohibited Act; and/or

8.6.2.2 do or suffer anything to be done which would cause the Employer or any of the
Employer’'s employees, consultants, contractors, sub-contractors or agents to
contravene any of the Relevant Requirements or otherwise incur any liability in
relation to the Relevant Requirements.

8.6.3 During the carrying out of the Works the Contractor shall:
8.6.3.1 establish, maintain and enforce, and require that its Sub-Contractors establish,
maintain and enforce, policies and procedures which are adequate to ensure

compliance with the Relevant Requirements and prevent the occurrence of a
Prohibited Act;

8.6.3.2 keep appropriate records of his compliance with this Contract and make such
records available to the Employer on request; and
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8.6.4

8.6.5

8.6.6

8.6.3.3 provide and maintain and where appropriate enforce an anti-bribery policy
(which shall be disclosed to the Employer on request) to prevent him and any
Contractor’'s Persons or any person acting on the Contractor's behalf from
committing a Prohibited Act.

The Contractor shall notify the Employer immediately in writing if he becomes aware of
any breach of clause 8.6.1, or has reason to believe that he has or any of his employees
or Sub-Contractors have:

8.6.4.1 been subject to an investigation or prosecution which relates to an alleged
Prohibited Act;
8.6.4.2 been listed by any government department or agency as being debarred,

suspended, proposed for suspension or debarment, or otherwise ineligible for
participation in government procurement programmes or contracts on the
grounds of a Prohibited Act; and/or

8.6.4.3 received a request or demand for any undue financial or other advantage of
any kind in connection with the performance of this Contract or otherwise
suspects that any person or Party directly or indirectly connected with this
Contract has committed or attempted to commit a Prohibited Act.

If the Contractor shall make a notification to the Employer pursuant to clause 8.6.4, the
Contractor shall respond promptly to the Employer's enquiries, co-operate with any
investigation, and allow the Employer to audit any books, records and/or any other relevant
documentation in accordance with this Contract.

If the Contractor breaches Clause 8.6.3, the Employer may by notice require the
Contractor to remove from carrying out the Works any Contractor’'s Person whose acts or
omissions have caused the Contractor’s breach.

Termination for corrupt gifts and fraud

8.6.7.1

8.6.7.2

8.6.7.3

8.6.7.4

8.6.7.5

If the Contractor or any Sub-Contractor (or anyone employed by or acting on behalf of any
of them) or any of his or their agents or shareholders commits any Prohibited Act, the
Employer shall be entitled to act in accordance with the provisions of this clause 8.6.7.

If a Prohibited Act is committed by the Contractor or by an employee not acting
independently of the Contractor, the Employer may terminate the Contractor’'s employment
under this Contract by giving notice to the Contractor.

If the Prohibited Act is committed by an employee of the Contractor acting independently
of the Contractor, the Employer may give notice to the Contractor of termination and the
Contractor’'s employment under this Contract will terminate unless, within

of receipt of such notice, the Contractor terminates the employee’s employment and (if
necessary) procures the carrying out of such part of the Works by another person.

If the Prohibited Act is committed by a Sub-Contractor of the Contractor or by an employee
of that Sub-Contractor not acting independently of that Sub-Contractor, the Employer may
give notice to the Contractor of termination and the Contractor’'s employment under this
Contract will terminate, unless within ||| | b Il of receipt of such notice the
Contractor terminates the relevant subcontract and procures the carrying out of such part
of the Works by another person.

If the Prohibited Act is committed by an employee of a Sub-Contractor of the Contractor
acting independently of that Sub-Contractor, the Employer may give notice to the
Contractor of termination and the Contractor’'s employment under this Contract will
terminate, unless within ||| | | l of receipt of such notice the Sub-Contractor
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terminates the employee’s employment and (if necessary) procures the carrying out of such
part of the Works by another person.

8.6.7.6  If the Prohibited Act is committed by any other persons not specified in clauses 8.6.7.2 to
8.6.7.5, the Employer may give notice to the Contractor of termination and the Contractor’s
employment under this Contract will terminate, unless within ||| | | I of receipt
of such notice the Contractor procures the termination of such person’s employment and of
the appointment of their employer (where not employed by the Contractor or the Sub-
Contractors) and (if necessary) procures the carrying out of such part of the Works by
another person.

8.6.7.7  Any notice of termination under this clause 8.6.2 shall specify:
8.6.7.7.1  the nature of the Prohibited Act;

8.6.7.7.2 the identity of the party whom the Employer believes has committed the
Prohibited Act; and

8.6.7.7.3 the date on which the Contractor's employment under this Contract will
terminate, in accordance with the applicable provision of this clause.

8.6.7.8 In this clause 8.6.2 the expression “not acting independently of” (when used in relation to
the Contractor or any Sub-Contractor) means and shall be construed as acting with the
authority of or knowledge of any one or more of the directors of the Contractor or any of its
Sub-Contractors.

8.6.8 The Employer shall be entitled by notice to the Contractor to terminate the Contractor’s
employment under this Contract where the circumstances set out in Regulation 73(1)(b) of
the PC Regulations apply.”

Termination — Contractor to vacate the Sites
8.6A Insert new clause 8.6A:

“8.6A Upon the termination of the Contractor's employment under this Contract (and any
purported termination by notice given by the Employer) the Contractor shall forthwith
vacate the Sites.”.

Conseguences of termination under clauses 8.4 to 8.6

8.7.2.1 Atthe end of the clause insert “If within a reasonable time after such requirement has been
made the Contractor has not complied therewith in respect of temporary buildings, plant,
tools, equipment, goods and materials belonging to him, then the Employer may (but
without being responsible for any loss or damage) remove and sell any such property of
the Contractor, holding the proceeds less all costs incurred to the credit of the Contractor.”.

8.74 Insert the following in lieu of existing clauses 8.7.4.1, 8.7.4.2 and 8.7.4.3:

“8.7.4.1 the amount of any direct loss and/or damage and/or additional expense caused to the
Employer as a result of the determination;

8.7.4.2 the amount of any payment made or otherwise discharged in favour of the Contractor;

8.7.4.3 the total value of work properly executed at the date of determination of the employment of
the Contractor, ascertained in accordance with the Conditions, together with any amounts
due to the Contractor under the Conditions at the date of termination not included in such
total value;”.

Insolvency of Employer

8.10.3 At the end of the clause insert “and an extension of time for completion shall be given
under clause 2.25 equal to the period of suspension.”.

62



Termination by either Party and regulations 73(1)(a) and 73(1)(c) of the PC Regulations

8.11.1

Insert “Force Majeure” in lieu of “force majeure”.

Termination at will

8.11A
“8.11A.1

8.11A.2

8.11A.2

Insert new clause 8.11A as follows:

The Employer may terminate the Contractor’'s employment under this Contract at any time
by complying with his obligations under clause 8.11A.2.

If the Employer wishes to terminate the Contractor's employment under this Contract under
this clause 8.11A he must provide written notice (hereinafter called a “Termination Notice”)
to the Contractor stating:

8.11A.2.1 that the Employer is terminating the Contractor's employment under this
Contract under this clause 8.11A.1; and

8.11A.2.2 that the Contractor’'s employment under this Contract will terminate on the date
specified in the Termination Notice which must be a minimum of twenty (20) Business Days
after the date of the Termination Notice.

The Contractor's employment under this Contract will terminate on the date specified in the
Termination Notice referred to in clause 8.11A.2.”

Consequences of Termination under Clauses 8.9 to 8.11A, etc.

8.12.1
8.12.3.3
8.12.3.4
8.12.3.5
8.12.4

In the first line insert “8.11A” in lieu of “8.11".
At the end of the clause insert “and”.

Insert “.” in lieu of “;".

Delete clause 8.12.3.5.

Delete clause 8.12.4.

Adjudication™

9.2.2.2

9.2.3
“0.2.3

9.2.4
“0.2.4

9.25
“0.2.5

At the end of the clause insert “Copies of the Adjudicator’s instructions to any such expert
and any written advice or report received from such an expert shall be supplied to the
Parties as soon as practicable;”.

Insert new clause 9.2.3:

the Adjudicator shall have power to determine more than one dispute at the same time, and
if requested to do so by either Party shall determine any matter raised by such Party in the
nature of set-off, abatement or counterclaim at the same time as he determines any other
matter referred to him; and”.

Insert new clause 9.2.4:

the Adjudicator shall give reasons for his decision in writing and shall deliver his decision
to the Parties as soon as practicable and within ||| | | QBB of making his decision;
and”.

Insert new clause 9.2.5:

the Adjudicator shall notify the Contractor and the Employer as soon as practicable, if he
becomes aware that he has any interest in the Works, the subject matter of the adjudication
or the Parties.”.
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Arbitration

9.3 Delete clause 9.3.
9.4 Delete clause 9.4.
9.5 Delete clause 9.5.
9.6 Delete clause 9.6.
9.7 Delete clause 9.7.
9.8 Delete clause 9.8.

SECTION 10 — SITES CONDITIONS

10 Insert new clause 10:
“Sites conditions

10.1 Subject to clauses 3.15, 10.2, 11 and 12, the conditions of the Sites shall be the sole
responsibility of the Contractor and the Contractor shall not be entitled to additional
payment and/or extensions of time arising out of or in connection with the same and
accordingly (but without prejudice to any other obligation of the Contractor under this
Contract) the Contractor:

10.1.1  shall be deemed to have carried out a ground physical and geophysical
investigation and to have inspected and examined the Sites and their
surroundings and (where applicable) any existing structures or works on, over or
under the Sites;

10.1.2  shall be deemed to have satisfied himself as to the nature of the site conditions,
the ground and the subsoil, the form and nature of the Sites, the load bearing
and other relevant properties of the Sites, the risk of injury or damage to property
affecting the Sites, the nature of the materials (whether natural or otherwise) to
be excavated and the nature of the design, works and materials necessary for
the execution of the Works;

10.1.3  shall be deemed to have satisfied himself as to the adequacy of the means and
rights of access to and through the Sites and any accommodation he may require
for the purposes of fulfilling his obligations under this Contract (such as additional
land or buildings outside the Sites);

10.1.4  shall be deemed to have satisfied himself as to the possibility of interference by
persons of any description whatsoever (other than the Employer) with access to
or use of the Sites and shall ensure that the Sites are properly secured at all
times;

10.1.5 shall be deemed to have satisfied himself as to the precautions, times and
methods of working necessary to prevent any trespass, nuisance or interference,
whether public or private, being caused to third parties;

10.1.6  shall not be entitled to rely on any survey, report, document or other information
(including, without limitation, ground surveys, soil investigation reports), prepared
by or on behalf of the Employer regarding any matter referred to in this clause
10.1 that is not expressly warranted. The Employer makes no representation or
warranty as to the accuracy or completeness of any such survey, report or
document; and

10.1.7  shall be responsible for, and hold the Employer harmless from, cleaning up or
otherwise dealing with any Contamination on the Sites in accordance with and
so that he shall at all times comply with his obligations under this Contract.
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10.2

10.3

To the extent that unforeseeable ground conditions and/or Contamination exist in any parts
of the Sites which are under Existing Buildings™ as at the Base Date, the Contractor shall
not be responsible for them, unless they were discovered by the Site Survey or would have
been discovered had the Contractor carried out such additional surveys as it would have
been reasonable to expect an experienced contractor to have carried out in the
circumstances. If the Contractor is not responsible for such ground conditions and/or
Contamination under this clause 10.2 then the Employer shall be so responsible.

The discovery of any unforeseeable ground conditions and/or Contamination for which the
Employer is responsible pursuant to clause 10.2 shall be deemed to be a Relevant Event
and Relevant Matter subject to and in accordance with clauses 2.25 and 4.20, and any
work which is required or instructed to be carried out in consequence of it shall be deemed,
without double counting, to be a Change.”

SECTION 11 - ASBESTOS"

11 Insert new clause 11:

“Asbestos

111 The Contractor accepts, in relation to any New Buildings, entire responsibility (including any
financial and other consequences which result whether directly or indirectly) for any
Asbestos.

11.2 Unless the exposure arises directly or indirectly as a result of any act or omission of the
Contractor or any Contractor’s Person, the Employer accepts, in relation to Buildings other
than the New Buildings, full responsibility (including any financial or other consequences
which arise directly or indirectly) for death and personal injury in respect of exposure to
Asbestos in such Buildings, where exposure takes place prior to the date on which the
Contractor takes control of the Sites.

[11.3 The Contractor accepts, in relation to the Refurbished Buildings entire responsibility

(including any financial and other consequences which result whether directly or indirectly)
for:

11.3.1  any Asbestos identified in the Asbestos Survey; and

11.3.2  unless access to carry out additional surveys was denied and then only to the
extent access was denied, any Asbestos that would have been identified had the
Contractor carried out such additional surveys as it would have been reasonable
to expect an experienced contractor to have carried out in the circumstances.

2 It may be appropriate to identify the Existing Buildings and or any other dark ground by way of a plan. In certain circumstances it may be
necessary to include areas of hard standing on the plan.

 The Employer has three options for dealing with Asbestos and should consider with the Technical Advisors the option that provides best
value for money:

(a) Applicable when there is a management survey only. The Contractor is required to accept responsibility for the Asbestos
identified in the Asbestos Survey. The Employer should procure an Asbestos management survey in relation to any relevant
Existing Buildings at an early stage in the procurement process to enable the Contractor to assess the risk profile of the Works.
Where the Employer is able to procure an Asbestos demolition survey in relation to any Existing Buildings this will supersede any
Asbestos management survey. These surveys should form part of the information issued with the ITT for the local competition
under the Framework Agreement or issued in accordance with a Future School Agreement (if relevant) and, where appropriate,
should be incorporated at Annex 9. The Contractor does not carry out Asbestos surveys prior to contract execution unless an
existing school is vacant at that time. If this is the case, the Contractor and the Employer shall agree the scope of the survey in
advance, the Employer must interrogate and then approve the survey and then this survey will become the listed Asbestos Survey;

(b) The Contractor may include a Provisional Sum for dealing with Asbestos; and

(c) Applicable when there is a full R&D survey. The Contractor may accept the full risk associated with Asbestos for a fixed
sum/price.
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114

or
[11.3

or
[11.3

The discovery of any Asbestos in the Refurbished Buildings which has not been identified
in the Asbestos Surveys (other than liabilities and matters referred to in clause 11.3.2) shall
be deemed to be a Relevant Event and Relevant Matter subject to and in accordance with
clauses 2.25 and 4.20. Any work which is instructed by the Employer to be carried out in
consequence of the discovery of such Asbestos shall be deemed, without double counting,
to be a Change.]”

The Employer accepts a Provisional Sum for the treatment and/or removal of Asbestos in
Refurbished Buildings.]""*

The Contractor accepts in relation to the Refurbished Buildings entire responsibility
(including any financial and other consequences which result whether directly or indirectly)
for the management and risk of any Asbestos and shall be liable for dealing with the same.]”

SECTION 12 — DEFECTS IN EXISTING BUILDINGS

12

Insert new clause 12:

“Defects in Existing Buildings

12.1

75[12.2

12.3

The Contractor accepts, entire responsibility (including any financial and other
consequences which result either directly or indirectly) for any defect caused by the
Contractor carrying out the Works.

Notwithstanding clause 12.1, the Contractor accepts, in relation to the Refurbished
Buildings, [save for those defects identified as being the responsibility of the Employer in
Annex 1578, entire responsibility (including any financial and other consequences which
result whether directly or indirectly) for:

12.2.1  any defects identified in the Buildings Survey; and

12.2.2  unless access to carry out additional surveys was denied and then only to the
extent that access was denied, any defects that would have been identified had
the Contractor carried out such additional surveys as it would have been
reasonable to expect an experienced contractor to have carried out in the
circumstances.

The Employer accepts in relation to any Refurbished Buildings entire responsibility for:

[12.3.1 any defect identified as being the responsibility of the Employer in Annex 15;
and]”’
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Where this option is used, the Technical Advisor is to ensure that an appropriate Provisional Sum is clearly identified within the
costs information and an appropriate methodology included in the ERs.

Clauses 12.2 and 12.3 will only be appropriate where a Buildings Survey will be used as the basis for allocating responsibility for
rectifying defects in Refurbished Buildings. When a detailed scope of works is included in the ERs, any works required to remedy
a defect should be set out in the refurbishment scope of works and clause 12.2, clause 12.3, Annex 9 and Annex 15 should not
be used. If there are defects that are not dealt with by the scope of works, additional works would need to be instructed as a
Change.

This option allows the Employer to retain defects that have been identified in the Buildings Survey but which he does not offer
value for money for the Contractor to remedy. The Employer will need to demonstrate clearly why he has accepted to retain such
risk as the default position is that the Contractor should accept responsibility for all defects identified in the Buildings Survey.

Delete where the Employer does not retain responsibility for any defects in accordance with clause 12.2.
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12.3.2  any defect which has not been identified in the Buildings Survey (other than those
referred to in clause 12.2.2) and the discovery of any such defect shall constitute
a Relevant Event and Relevant Matter, subject to, and in accordance with,
clauses 2.25 and 4.20. Any work which is instructed by the Employer to be carried
out in consequence of the discovery of such defect shall be deemed, without
double counting, to be a Change.]”

SECTION 13 — SET OFF AND OTHER REMEDIES

13 Insert new clause:
“Set off and other remedies

13.1 Nothing contained in this Contract (other than as to the giving of notices) shall oust or limit
any right of the Employer under any statute or rule of law or of equity in the nature of set-
off or abatement of price.

13.2 If the Contractor fails to comply with any requirement of clause 6.15 or if the Contractor
becomes Insolvent so that his covenant is impaired, then without prejudice to any other
remedies the Employer may have, the Employer shall be entitled to recover from the
Contractor any premiums reasonably incurred to effect insurance (such as inherent defects
insurance or other suitable cover) in order to arrange suitable alternative protection.”

SECTION 14 — LIMITATION
14 Insert new clause 14 as follows:
"14 Limitation

14.1 Neither Party shall rely on any limitation defence that might otherwise be available to it
in defence of proceedings commenced less than 12 years after the date of Practical
Completion of the whole of the Works.

14.2 Without prejudice to any action or proceedings under this Contract that arises from a
breach of section 38 of the Building Act 1984 in respect of which the limitation period for
bringing such contractual claims shall be the same as the applicable limitation period as
would apply if the action or proceedings were commenced under that legislation or under
the Civil Liability (Contribution) Act 1978 if later, no action or proceedings shall be
commenced under this Contract (except for the final determination of a dispute which
has been decided by an adjudicator) more than 12 years after the date of Practical
Completion of the whole of the Works."

SCHEDULE 1 — DESIGN SUBMISSION PROCEDURE

7 At the end of paragraph 7 insert “Where the Contractor acknowledges the Contractor’s
Design Document was not in accordance with the Employers Requirements, the re-
submission shall be treated as a first submission of the Contractor’'s Desigh Documents as
described in paragraph 5.1.”

9 Insert new paragraph:

“9 For the avoidance of doubt, no commentary made in the processes described in paragraph
5 shall be treated as a Change unless instructed by the Employer as such.”

10 Insert new paragraph

“10 List of Contractor’'s Design Documents to be reviewed pursuant to this Schedule 1:
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Ref Description | Sample Drawing Other Commentary
[Group CDD | [describe [use this [use this [use this [provide any
by discipline | the item columnto | columnto | columnto additional
or type and | subject to indicate if a | indicate if a | indicate if a commentary
create CDD, e.g. sample is drawing is | there are any | which may
reference for | Floor required required requirements | be required
each item, finishes and if and if other than to provide
e.g colour, wall | necessary | necessary | drawings or clarity]”
Architectural, | finishes details of details of samples and
Services, colour, lock | the sample | the provide
Finishes, suiting] such as drawing detalls, e.qg.
Fixtures and size and/or | such as specifications,
Fittings etc] location if scale etc] manufacturers

to be details,

example specific

panel in ranges where

building] other details

are known
etc]

[SCHEDULE 3 — INSURANCE OPTIONS

Insurance Option C

Delete the heading “(Joint Names Insurance by the Employer of Existing Structures and Works in or
Extensions to them)”.

Paragraph C.1

Cl1

Insert the following in lieu of existing paragraph C.1:

“Existing Structures and contents — cover for Specific Perils

Cl1

In respect of the Existing Structures together with the contents of them owned by the
Employer or for which he is responsible, the Employer shall procure that cover is effected

(but without the obligation to insure) for the full cost of reinstatement or repair of loss or
damage due to any of the Specified Perils up to and including the date of issue of the

Practical Completion Statement or (where applicable) last Section Completion Statement

Paragraph C.2

In line 1 insert “Contractor” in lieu of “Employer”.

In line 2 after the word “Insurance” insert “with insurers approved by the Employer”.

Paragraph C.4

C4
‘CA4

Insert new paragraph:

or (if earlier) the date of termination of the Contractor's employment (whether or not the
validity of that termination is contested).”

The Contractor shall send to the Employer’s Agent for deposit with the Employer the Joint

Names Policy referred to in paragraph C.2, each premium receipt for it and any relevant
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endorsements of it. If the Contractor defaults in taking out or maintaining the Joint Names
Policy as required by paragraph C.2, the Employer may himself take out and maintain a
Joint Names Policy against any risk in respect of which the default has occurred and the
amount paid or payable by him in respect of premiums may be deducted by him from any
sums due to the Contractor under this Contract or shall be recoverable from the Contractor
as a debt.”

Paragraph C.5
C5 Insert new paragraph:
“Use of Contractor’s annual policy — as alternative

C.5 If and so long as the Contractor independently of this Contract maintains an annual
insurance policy which in respect of the Works or Sections:

1. provides (inter alia) All Risks Insurance with cover and in amounts no less than
those specified in paragraph C.2; and

2. is a Joint Names Palicy,
that policy shall satisfy the Contractor’'s obligations under paragraph C.2. The annual

renewal date of the policy, as supplied by the Contractor, is stated in the Contract
Particulars.”] 8

8 Square brackets to be removed and clause to apply when Option C applies.
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ANNEX 1

CONTRACTOR WARRANTY
DATED 20[

[CONTRACTOR]
and

[ ]

DUTY OF CARE DEED

relatingto[ ]

70



THIS DEED is dated 20[ ] BETWEEN:

(1)

(2)

[CONTRACTOR] (Company Number [ ]) whose registered office is at |
] (the “Contractor”); and

[ Jof[ ] (the “Beneficiary”, which expression includes
its successors in title and permitted assigns).

BACKGROUND

(A)

(B)

(©)

3.1

By a building contract dated | ] (the “Building Contract”) the Employer
has appointed the Contractor to carry out and complete the Works in relation to the Sites.

The Contractor is obliged under the Building Contract to enter into this Deed in favour of
the Beneficiary.

The Contractor has agreed to duly execute and deliver this Deed in favour of the
Beneficiary.

DEFINITIONS AND INTERPRETATIONS

In this Deed unless the context otherwise requires, any defined term in this Deed shall have
the same meaning given to such term in the Building Contract.

OPERATIVE PROVISIONS

This Deed is made in consideration of the payment of one pound (£1.00) by the Beneficiary
to the Contractor, receipt of which the Contractor acknowledges.

CONTRACTOR'S WARRANTIES AND LIABILITIES

The Contractor warrants to the Beneficiary that:

3.1.1 it has carried out and completed and will continue to carry out and complete the
Works and its duties and obligations under the Building Contract in accordance
with the Building Contract;

3.1.2 in addition to and without derogation to clause 3.1.1, it has exercised and will
continue to exercise in the design of the Works the professional skill, care and
diligence reasonably to be expected of a properly qualified and competent
designer of the appropriate discipline(s) acting independently under a separate
contract with the Employer and experienced in carrying out design such as that
required under the Building Contract in relation to works of a similar size, scope,
nature, complexity, location, timescale and value to the Works in relation to:

(a) any design of the Works;
(b) the selection and standards of all goods, materials, equipment or plant
for the Works;

3.1.3 it has notand shall not use, and subject to the standard of skill, care and diligence
set out in clause 3.1.2, nor permit, specify or approve for use in connection with
the Works any materials which at the time of use:
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3.2

3.3

4.1

4.2

4.3

4.4

(a) are known to be deleterious (either to health and safety or to the
durability of the Works); or

(b) contravene the Statutory Requirements, any relevant standard or code
of practice issued from time to time by the BSI Group relating to
standards or Good Industry Practice; or

(c) do not accord with the guidelines contained in the edition of the
publication Good Practice in Selection of Construction Materials (British
Council for Offices (BCQ)), current at the date of use.

The Contractor shall have no liability under this clause 3 that is greater or of longer duration
than it would have had and shall be entitled in any action or proceedings by the Beneficiary
to raise equivalent rights in defence of liability (except for set-off or counterclaim) if in lieu
of this Deed the Beneficiary had been a party to the Building Contract as joint employer.

For the avoidance of doubt the Contractor warrants to the Beneficiary that the Contractor
shall not raise any defence to a claim by the Beneficiary under this Deed on the grounds
that the losses in respect of which the Beneficiary seeks damages, compensation or other
relief are not losses suffered or to be suffered by the Employer or that the Employer has
suffered no loss. The Contractor shall not be entitled to rely upon set off, counterclaim or
defence arising from non-payment by the Employer of any monies due under the Contract.

COPYRIGHT

The Intellectual Property Rights in the Contractor’'s Design Documents prepared by or on
behalf of the Contractor in relation to the Building Contract and the work executed by him
remains the property of the Contractor. The Contractor hereby grants to the Beneficiary an
irrevocable, royalty free, non-exclusive licence to use and reproduce the Contractor’'s
Design Documents for any and all purposes connected with the construction, use,
alterations or demolition of the Site. Such licence entitles the Beneficiary to grant sub-
licences to third parties in the same terms as this licence provided always that the
Contractor shall not be liable to any licencee for any use of the Contractor’s Design
Documents or the use of the Intellectual Property Rights in the Contractor’'s Design
Documents for purposes other than those for which the same were originally prepared by
or on behalf of the Contractor.

The Beneficiary may assign, novate or otherwise transfer its rights and obligations under
the licence granted pursuant to clause 4.1 to a Crown Body or to anybody (including any
private sector body) which performs or carries on any of the functions and/or activities that
previously had been performed and/or carried on by the Beneficiary.

In the event that the Contractor does not own the copyright or any Intellectual Property
Rights in any of the Contractor’s Design Documents the Contractor shall use all reasonable
endeavours to procure the right to grant such rights to the Beneficiary to use any such
copyright or Intellectual Property Rights from any third party owner of the copyright or
Intellectual Property Rights. In the event that the Contractor is unable to procure the right
to grant to the Beneficiary in accordance with the foregoing the Contractor shall procure
that the third party grants a direct licence to the Beneficiary on industry acceptable terms.

The Contractor waives any moral right to be identified as author of the Contractor’s Design

Documents in accordance with section 77, Copyright Designs and Patents Acts 1988 and
any right not to have the Contractor’s Design Documents subjected to derogatory treatment
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4.5

4.6

4.7

4.8

5.1

5.2

in accordance with section 8 of that Act as against the Beneficiary or any licensee or
assignee of the Beneficiary.

In the event that any act unauthorised by the Beneficiary infringes a moral right of the
Contractor in relation to the Contractor's Design Documents the Contractor undertakes, if
the Beneficiary so requests and at the Beneficiary’s expense, to institute proceedings for
infringement of the moral rights.

The Contractor warrants to the Beneficiary that he has not granted and shall not (unless
authorised by the Beneficiary) grant any rights to any third party to use or otherwise exploit
the Contractor’s Design Documents.

The Contractor shall supply copies of the Contractor’s Design Documents to the Beneficiary
upon paying a reasonable copying charge.

In carrying out the Works the Contractor shall not infringe any Intellectual Property Rights
of any third party. The Contractor shall indemnify the Beneficiary against claims,
proceedings, compensation and costs arising from an infringement or alleged infringement
of the Intellectual Property Rights of any third party.

PROFESSIONAL INDEMNITY INSURANCE

The Contractor hereby covenants with the Beneficiary that it:

5.1.1 has taken out PI Insurance covering all of its design and professional obligations
under the Contract (including in connection with any errors or omissions in the
performance of its professional services, including but not limited to design
professional advice and/or services, any defects and/or insufficiency of design)
upon customary and usual terms and conditions prevailing for the time being in
the insurance market, and with licensed insurers lawfully carrying on such
insurance business in the United Kingdom, with a limit of indemnity not less than

)]”® in the aggregate with a minimum of one (1)
automatic full reinstatement of the aggregate indemnity limit in any one (1) year
of insurance and shall maintain the same until the expiry of fifteen (15) years
after the date of Practical Completion of the Works, provided always that such
insurance is available at commercially reasonable rates. The said terms and
conditions shall not include any term or condition to the effect that the Contractor
must discharge any liability before being entitled to recover from the insurers, or
any other term or condition which might adversely affect the rights of any person
to recover from the insurers pursuant to the Third Parties (Rights Against
Insurers) Act 2010, or any amendment or re-enactment thereof; and

5.1.2 will provide evidence (as and when reasonably required to do so by the
Beneficiary) documentary evidence that its Pl Insurance is being maintained in
accordance with this clause 5 and details of cover.

Any increased or additional premium required by insurers by reason of the Contractor’s
own claims record or other acts, omissions, matters or things peculiar to the Contractor
shall be deemed to be within commercially reasonable rates.

79 Limit shall reflect the main contract level of cover

73



5.3

6.1

6.2

7.1

7.2

The Contractor shall immediately inform the Beneficiary if such insurance ceases to be
available at commercially reasonable rates or is no longer available and/or if for any other
reason the Contractor is unable to maintain and/or is not maintaining such insurance in
which case the Contractor shall take out and maintain a Pl Insurance policy having the
maximum limit of indemnity and the widest cover which is available to the Contractor upon,
subject to clause 5.2, commercially reasonable rates and give notice of the same to the
Beneficiary and shall further discuss means of best protecting the respective positions of
the Beneficiary and the Contractor in respect of the Works.

ASSIGNMENT

The benefit of and the rights of the Beneficiary under this Deed may be assigned without
the consent of the Contractor on two (2) occasions only and the Beneficiary will notify the
Contractor in writing following any such assignment specifying the name and address of
the assignee and the date of the assignment.

The Contractor will not contend that any such assignee is precluded from recovering any
loss resulting from any breach of this Deed (whatever the date of such breach) by reason
only that that person is an assignee and not the original beneficiary hereunder or by reason
that the original beneficiary or any intermediate beneficiary escaped any loss resulting from
such breach by reason of the disposal of any interest in the Sites or that the original
beneficiary or any intermediate beneficiary has not suffered any, or as much, loss.

NOTICES

Any naotice to be given by any party will be sufficiently served if sent by hand or by post to
the registered office or if there is nhone the last known address of the party to be served or
by e-mail to the addresses set out below:

7.1.1 Contractor: [e-mail address]®®

7.1.2 Beneficiary: [e-mail address] &

or as otherwise specified by the relevant party by notice in writing to the other party.

Any notice sent by hand or by post in accordance with clause 7.1 shall, subject to proof to
the contrary, be deemed to have been received on the second Business Day after the date
of posting and when sent by email, it shall, subject to proof to the contrary, be deemed to

have been received on the second Business Day after being sent.

BENEFICIARY'S REMEDIES

The rights and benefits conferred upon the Beneficiary by this Deed are in addition to any
other rights and remedies it may have against the Contractor including without prejudice to
the generality of the foregoing any remedies in negligence and no provisions in this Deed
are intended to exclude any obligation or liability which would otherwise be implied whether
by statute, the law of contract, tort, equity or otherwise.

INSPECTION OF DOCUMENTS

80 Insert e-mail address

81 Insert e-mail address

74



10.

11.

12.

12.1

12.2

13.

13.1

13.2

14.

15.

16.

The Contractor’s liabilities under this Deed will not be in any way reduced or extinguished
by reason of any inspection or approval of any documents prepared by the Contractor or
provided to the Beneficiary or attendance at site meetings or other enquiry or inspection
which the Beneficiary may make or procure to be made for its benefit or on its behalf.

SUB-CONTRACTORS

Following a written request from the Beneficiary the Contractor will (unless it has already
done so) procure that its sub-contractors shall execute a deed of collateral warranty in the
relevant form specified in the Building Contract in favour of any person in whose favour the
Building Contract obliges the Contractor to give or procure the giving of such a warranty.

SEVERABILITY

If any term, condition or provision of this Deed shall be held to be invalid, unlawful or
unenforceable to any extent, such term, condition or provision shall not affect the validity,
legality and enforceability of the other provisions of or any other documents referred to in
this Deed.

WAIVER

No term or provision of this Deed shall be considered as waived by any party to this Deed
unless a waiver is given in writing by that party.

No waiver under clause 12.1 shall be a waiver of a past or future default or breach, nor
shall it amend, delete or add to the terms, conditions or provisions of this Deed unless (and
only to the extent) expressly stated in that waiver.

THIRD PARTY RIGHTS

No term of this Deed is enforceable under the Contracts (Rights of Third Parties) Act 1999
by a person who is not party to this Deed provided always that this clause 13 shall not affect
any right or remedy which exists or is available to any person apart from such Act.

Notwithstanding clause 13.1, in the event that a building liability order (as such term is
defined in the Building Safety Act 2022) is made in respect of a Related Entity, such Related
Entity shall be entitled to enforce each term of this Deed as if it were named as a benefitting
party under this Deed.

GOVERNING LAW AND JURISDICTION

This Deed and the parties’ non contractual duties and/or obligations shall be governed by
and construed in all respects in accordance with the laws of England and Wales. The
English courts shall have exclusive jurisdiction to settle any disputes which may arise out
of or in connection with this Deed.

COUNTERPARTS

This Deed may be executed in one or more counterparts. Any single counterpart or a set
of counterparts executed, in either case, by all the parties shall constitute a full and original
instrument for all purposes.

ELECTRONIC EXECUTION

75



Each party agrees that this Deed may be signed by electronic signature (whatever form the
electronic signature takes) and that this method of signature is as conclusive of their
intention to be bound by this agreement as if signed by manuscript signature.

17. LIMITATION

Without prejudice to any action or proceedings under this Deed that arise from a breach of
section 38 of the Building Act 1984 in respect of which the limitation period for bringing such
contractual claims shall be the same as the applicable limitation period if the action or
proceedings were commenced under that legislation or under the Civil Liability
(Contribution) Act 1978 if later, no action or proceedings whatsoever for any breach of this
deed shall be commenced against the Contractor after the expiry of 12 years from the date
of Practical Completion of the Works.

The parties agree that this Deed needs to be executed by the Contractor only and that this Deed is
irrevocably and unconditionally released to the Beneficiary for completion.

IN WITNESS of which this document is executed as a Deed and is delivered on the date first before
written.82

[EXECUTED AS A DEED by [CONTRACTOR] acting
by a Director and its Secretary/two Directors:

Director/Secretary]

[OR]

[EXECUTED AS A DEED by [CONTRACTOR] acting
by a Director in the presence of a Withess:

Director

Signature (Withess) .......covvvvvvveeiieeeeeeeeeiiinnnn,
Print Name ...,

AAIESS ..o

82 Note: this warranty needs to be signed by the Contractor only.
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ANNEX 2

Principal Sub-Contractor Warranty in favour of the Employer

DATED 20[ 1]

[PRINCIPAL SUB-CONTRACTOR]

and

[EMPLOYER]

and

[CONTRACTOR]

DUTY OF CARE DEED

relatingto[ ]
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THIS DEED is made on 20[ ] BETWEEN:

(1)

[PRINCIPAL SUB-CONTRACTOR] (Company Number []) whose registered office is at [
] (the “Principal Sub-Contractor”);

(2) [EMPLOYER] of [ ] (the “Employer”, which expression includes its
successors in title and permitted assigns); and

3) [CONTRACTOR] (registered in England and Wales under Company Number [ )i
whose registered office is at [ ] (the “Contractor”).

BACKGROUND

(A) The Employer has appointed the Contractor under a building contract (the “Building
Contract”) to carry out and complete the Works in relation to the Sites.

(B) The Principal Sub-Contractor has been appointed by the Contractor under a subcontract
(the “Subcontract”) in relation to the [ ] element of the Works (the “Subcontract
Works").83

© The Principal Sub-Contractor is obliged under the Subcontract to enter into this Deed in
favour of the Employer.

(D) The Principal Sub-Contractor and the Contractor have agreed to duly execute and deliver
this Deed in favour of the Employer.

1. DEFINITIONS AND INTERPRETATIONS
Unless expressly defined otherwise in this Deed, any defined term in this Deed shall have
the same meaning given to such term in the Building Contract.

2. OPERATIVE PROVISIONS
This Deed is made in consideration of the payment of one pound (£1.00) by the Employer
to the Principal Sub-Contractor, receipt of which the Principal Sub-Contractor
acknowledges:

3. PRINCIPAL SUB-CONTRACTOR'S WARRANTIES AND LIABILITIES

3.1 The Principal Sub-Contractor warrants to the Employer that:

3.1.1 it has carried out and completed and will continue to carry out and complete the
Subcontract Works and its duties and obligations under the Subcontract in
accordance with the Subcontract;

3.1.2 in addition to and without derogation to clause 3.1.1, it has exercised and will
continue to exercise in any design of the Subcontract Works the professional skill,
care and diligence reasonably to be expected of a properly qualified and
competent designer of the appropriate discipline(s) for such design experienced in
carrying out works of a similar size, scope, nature, complexity, location, timescale
and value to the Subcontract Works in relation to:

8 Insert details of relevant sub-contract package.
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3.2

3.3

4.1

4.2

(@) any design of the Subcontract Works;

(b) the selection and standards of all goods, materials, equipment or plant for
the Subcontract Works;

3.1.3 it has not and shall not use, and subject to the standard of skill, care and diligence
set out in clause 3.1.2, nor permit, specify or approve for use in connection with
the Subcontract Works any materials which at the time of use:

(@) are known to be deleterious (either to health and safety or to the durability of
the Subcontract Works); or

(b) contravene the Statutory Requirements, any relevant standard or code of
practice issued from time to time by the BSI Group relating to standards or
Good Industry Practice; or

(c) do not accord with the guidelines contained in the edition of the publication
Good Practice in Selection of Construction Materials (British Council for
Offices (BCO)), current at the date of use.

The Principal Sub-Contractor shall have no liability under this clause 3 than is greater or of
longer duration that it would have had and shall be entitled in any action or proceedings by
the Employer to raise equivalent rights in defence of liability (except for set-off or
counterclaim) if in lieu of this Deed the Employer had been a party to the Subcontract as
joint employer.

For the avoidance of doubt the Principal Sub-Contractor warrants to the Employer that the
Principal Sub-Contractor shall not raise any defence to a claim by the Employer under this
Deed on the grounds that the losses in respect of which the Employer seeks damages,
compensation or other relief are not losses suffered or to be suffered by the Contractor or
that the Contractor has suffered no loss. The Principal Sub-Contractor shall not be entitled
to rely upon set off, counterclaim or defence arising from non-payment by the Contractor of
any monies due under the Subcontract.

COPYRIGHT

In this clause 4 “Principal Sub-Contractor’s Desigh Documents” means the drawings,
designs, charts, specifications, plans, models including building information models, design
details, photographs, reports and other documents or materials in its native format
(excluding internal memoranda, internal documents, working papers and templates)
created, amended and/or developed by or for the Principal Sub-Contractor in relation to the
Subcontract Works (including any updates, amendments, additions and revisions), together
with, where applicable, any other design documents or information to be provided by it
under the BIM Protocol.

The Intellectual Property Rights in the Principal Sub-Contractor's Design Documents
prepared by or on behalf of the Principal Sub-Contractor in relation to the Subcontract and
the work executed by it remains the property of the Principal Sub-Contractor. The Principal
Sub-Contractor hereby grants to the Employer an irrevocable, royalty free, non-exclusive
licence to use and reproduce the Principal Sub-Contractor’'s Design Documents for any and
all purposes connected with the construction, use, alterations or demolition of the Site. Such
licence entitles the Employer to grant sub-licences to third parties in the same terms as this
licence provided always that the Principal Sub-Contractor shall not be liable to any licencee
for any use of the Principal Sub-Contractor's Design Documents or the use of the
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4.3

4.4

4.5

4.6

4.7

4.8

4.9

5.1

Intellectual Property Rights in the Principal Sub-Contractor’s Design Documents for
purposes other than those for which the same were originally prepared by or on behalf of
the Principal Sub-Contractor.

The Employer may assign, novate or otherwise transfer his rights and obligations under the
licence granted pursuant to clause 4.2 to a Crown Body or to anybody (including any private
sector body) which performs or carries on any of the functions and/or activities that
previously had been performed and/or carried on by the Employer.

In the event that the Principal Sub-Contractor does not own the copyright or any Intellectual
Property Rights in any of the Principal Sub-Contractor’'s Design Documents the Principal
Sub-Contractor shall use all reasonable endeavours to procure the right to grant such rights
to the Employer to use any such copyright or Intellectual Property Rights from any third
party owner of the copyright or Intellectual Property Rights. In the event that the Principal
Sub-Contractor is unable to procure the right to grant to the Employer in accordance with
the foregoing the Principal Sub-Contractor shall procure that the third party grants a direct
licence to the Employer on industry acceptable terms.

The Principal Sub-Contractor waives any moral right to be identified as author of the
Principal Sub-Contractor's Documents in accordance with section 77, Copyright Designs
and Patents Acts 1988 and any right not to have the Principal Sub-Contractor’'s Design
Documents subjected to derogatory treatment in accordance with section 8 of that Act as
against the Employer or any licensee or assignee of the Employer.

In the event that any act unauthorised by the Employer infringes a moral right of the
Principal Sub-Contractor in relation to the Principal Sub-Contractor’'s Design Documents
the Principal Sub-Contractor undertakes, if the Employer so requests and at the Employer’s
expense, to institute proceedings for infringement of the moral rights.

The Principal Sub-Contractor warrants to the Employer that he has not granted and shall
not (unless authorised by the Employer) grant any rights to any third party to use or
otherwise exploit the Principal Sub-Contractor’s Design Documents.

The Principal Sub-Contractor shall supply copies of the Principal Sub-Contractor’s Design
Documents to the Employer upon paying a reasonable copying charge.

In carrying out the Subcontract Works the Principal Sub-Contractor shall not infringe any
Intellectual Property Rights of any third party. The Principal Sub-Contractor shall indemnify
the Employer against claims, proceedings, compensation and costs arising from an
infringement or alleged infringement of the Intellectual Property Rights of any third party.

PROFESSIONAL INDEMNITY INSURANCE

The Principal Sub-Contractor hereby covenants with the Employer that it:

5.1.1  has taken out PI Insurance covering all of its design and professional obligations
under the Subcontract (including in connection with any errors or omissions in the
performance of its professional services, including but not limited to design
professional advice and/or services, any defects and/or insufficiency of design)
upon customary and usual terms and conditions prevailing for the time being in the
insurance market, and with licensed insurers lawfully carrying on such insurance
business in the United Kingdom, with a limit of indemnity not less than ||| |l
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5.2

5.3

6.1

6.2

84in the aggregate with a minimum of one (1) automatic full
reinstatement of the aggregate indemnity limit in any one (1) year of insurance and
shall maintain the same until the expiry of fifteen (15) years after the date of
Practical Completion of the Works, provided always that such insurance is
available at commercially reasonable rates. The said terms and conditions shall
not include any term or condition to the effect that the Principal Sub-Contractor
must discharge any liability before being entitled to recover from the insurers, or
any other term or condition which might adversely affect the rights of any person
to recover from the insurers pursuant to the Third Parties (Rights Against Insurers)
Act 2010, or any amendment or re-enactment thereof; and

5.1.2  will provide evidence (as and when reasonably required to do so by the Employer)
documentary evidence that its Pl Insurance is being maintained in accordance with
this clause 5 and details of cover.

Any increased or additional premium required by insurers by reason of the Principal Sub-
Contractor’s own claims record or other acts, omissions, matters or things peculiar to the
Principal Sub-Contractor shall be deemed to be within commercially reasonable rates.

The Principal Sub-Contractor shall immediately inform the Employer if such insurance
ceases to be available at commercially reasonable rates or is no longer available and/or if
for any other reason the Principal Sub-Contractor is unable to maintain and/or is not
maintaining such insurance in which case the Principal Sub-Contractor shall take out and
maintain a Pl Insurance policy having the maximum limit of indemnity and the widest cover
which is available to the Principal Sub-Contractor upon, subject to clause 5.2, commercially
reasonable rates and give notice of the same to the Employer and shall further discuss
means of best protecting the respective positions of the Employer and the Principal Sub-
Contractor in respect of the Subcontract Works.

NOTICES
Any notice to be given by any party will be sufficiently served if sent by hand or by post to
the registered office or if there is hone the last known address of the party to be served or
by e-mail to the addresses set out below:

6.1.1  Principal Sub-Contractor: [e-mail address]®

6.1.2  Employer: [e-mail address] &

6.1.3  Contractor: [e-mail address] &’

or as otherwise specified by the relevant party by notice in writing to the other parties.
Any notice sent by hand or by post in accordance with clause 6.1 shall, subject to proof to
the contrary, be deemed to have been received on the second Business Day after the date

of posting and when sent by email, it shall, subject to proof to the contrary, be deemed to
have been received on the second Business Day after being sent.

84 | imit shall reflect the level of cover required for the Principal Sub-Contractor in the main contract which may be lower

8 |Insert e-mail address

8 Insert e-mail address

87 Insert e-mail address
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7.1

7.2

10.

10.1

10.2

ASSIGNMENT

The benefit of and the rights of the Employer under this Deed may be assigned without the
consent of the Principal Sub-Contractor on two (2) occasions only and the Employer will
notify the Principal Sub-Contractor in writing following any such assignment specifying the
name and address of the assignee and the date of the assignment.

The Principal Sub-Contractor will not contend that any such assignee is precluded from
recovering any loss resulting from any breach of this Deed (whatever the date of such
breach) by reason only that that person is an assignee and not the original beneficiary
hereunder or by reason that the original beneficiary or any intermediate beneficiary
escaped any loss resulting from such breach by reason of the disposal of any interest in
the Sites or that the original beneficiary or any intermediate beneficiary has not suffered
any, or as much, loss.

EMPLOYER'S REMEDIES

The rights and benefits conferred upon the Employer by this Deed are in addition to any
other rights and remedies it may have against the Principal Sub-Contractor including
without prejudice to the generality of the foregoing any remedies in negligence and no
provisions in this Deed are intended to exclude any obligation or liability which would
otherwise be implied whether by statute, the law of contract, tort, equity or otherwise.

INSPECTION OF DOCUMENTS

The Principal Sub-Contractor’s liabilities under this Deed will not be in any way reduced or
extinguished by reason of any inspection or approval of any documents prepared by the
Principal Sub-Contractor or provided to the Employer or attendance at site meetings or
other enquiry or inspection which the Employer may make or procure to be made for its
benefit or on its behalf.

STEP-IN RIGHTS IN FAVOUR OF THE EMPLOYER

Without prejudice to the Principal Sub-Contractor’s statutory rights the Principal Sub-
Contractor will not exercise or seek to exercise any right which may be or become available
to it to:

10.1.1 terminate or treat as terminated or repudiated the Subcontract or its engagement

under it without first giving to the Employer not less than ||| | | ' rrior
written notice; or

10.1.2 discontinue or suspend the performance of any duties or obligations under the
Subcontract without first giving to the Employer not less than ||| G
prior written notice.

Any notice given by the Principal Sub-Contractor pursuant to clause 10.1 above shall:

10.2.1 specify the Principal Sub-Contractor's ground for terminating or treating as
terminated or repudiated the Subcontract or its engagement under it or for
discontinuing or suspending its performance under it (as applicable);

10.2.2 specify any other breaches by the Contractor; and
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10.3

10.4

10.5

10.6

10.7

10.2.3 state the amount (if any) of monies outstanding under the Subcontract (whether or
not such amounts result from a breach entitling the Principal Sub-Contractor to
terminate or treat as terminated or repudiated the Subcontract or to discontinue or
suspend the performance of any duties or obligations under the Subcontract (as
applicable)).

Within the period of any notice given by the Principal Sub-Contractor pursuant to clause
10.1:

10.3.1 the Employer may give written notice to the Principal Sub-Contractor that the
Employer will henceforth become the client under the Subcontract to the exclusion
of the Contractor and thereupon the Principal Sub-Contractor will admit that the
Employer is its client under the Subcontract and the Subcontract will be and remain
in full force and effect notwithstanding any of the said grounds but subject always
to clause 10.3.2 below;

10.3.2 if the Employer has given such notice as aforesaid or under clause 10.5 below,
the Employer shall accept liability for the Contractor’s obligations under the
Subcontract and will as soon as practicable thereafter remedy any outstanding
breach by the Contractor which is properly specified and which is capable of
remedy by the Employer; and

10.3.3 if the Employer has given such notice as aforesaid or under clause 10.5, the
Employer will from the service of such notice become responsible for all sums
properly payable to the Principal Sub-Contractor under the Subcontract accruing
due after the service of such notice but the Employer will in paying such sums be
entitled to the same rights of set-off and deduction as would have applied to the
Contractor under the Subcontract.

Notwithstanding anything contained in this Deed and notwithstanding any payments which
may be made by the Employer to the Principal Sub-Contractor, the Employer will not be
under any obligation to the Principal Sub-Contractor nor will the Principal Sub-Contractor
have any claim or cause of action against the Employer unless and until the Employer has
given written notice to the Principal Sub-Contractor pursuant to clause 10.3.1 or clause 10.5
of this Deed.

The Principal Sub-Contractor further covenants with the Employer that if employment of the
Contractor under the Building Contract is determined or the Building Contract is terminated,
the Principal Sub-Contractor, if requested by the Employer by notice in writing and subject
to clause 10.3.2 and clause 10.3.3, will accept the instructions of the Employer to the
exclusion of the Contractor in respect of its duties under the Subcontract upon the terms
and conditions of the Subcontract and will if so requested in writing to enter into a hovation
agreement whereby the Employer is substituted for the Contractor under the Subcontract.

If the Principal Sub-Contractor is requested to enter into a novation agreement pursuant to
clause 10.5 above, the Contractor agrees to enter into the same at the request of the
Employer.

The Contractor acknowledges that the Principal Sub-Contractor will be entitled to rely on a
notice given to the Principal Sub-Contractor and the Contractor by the Employer under
clause 10.5 as conclusive evidence that the employment of the Contractor under the
Building Contract has been determined or the Building Contract is terminated.
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10.8

10.9

10.10

11.

12.

13.

13.1

13.2

14.

14.1

14.2

The Employer may by notice in writing to the Principal Sub-Contractor and the Contractor
appoint another person to exercise its right under this clause 10 subject to the Employer
remaining liable to the Contractor as guarantor for its appointee in respect of its obligations
under this Deed.

Upon request by the Employer the Principal Sub-Contractor agrees to co-operate with the
Employer in determining the duties performed or to be performed by the Principal Sub-
Contractor and to provide a copy of the Subcontract and any variations thereto and details
of all monies paid and due under the Subcontract and the Building Contract.

As from the date of service of notice under clause 10.3.1 or 10.5 to the extent that the
Subcontract operates by reference to the existence and application of the Building Contract,
the Subcontract shall be administered and construed as though the Building Contract was
continuing and the Subcontract shall therefore continue, subject to amendment only as
necessary to reflect the fact that the Building Contract have in fact terminated and the
Employer has undertaken the obligations set in clause 10.3.2.

SUB-CONTRACTORS

Following a written request from the Employer the Principal Sub-Contractor will (unless it
has already done so) procure that its sub-contractors execute a deed of collateral warranty
in the relevant form specified in the Subcontract in favour of any person in whose favour
the Subcontract obliged the Principal Sub-Contractor to give or procure the giving of such
a warranty.

SEVERABILITY

If any term, condition or provision of this Deed shall be held to be invalid, unlawful or
unenforceable to any extent, such term, condition or provision shall not affect the validity,
legality and enforceability of the other provisions of or any other documents referred to in
this Deed.

WAIVER

No term or provision of this Deed shall be considered as waived by any party to this Deed
unless a waiver is given in writing by that party.

No waiver under clause 13.1 shall be a waiver of a past or future default or breach, nor
shall it amend, delete or add to the terms, conditions or provisions of this Deed unless (and
only to the extent) expressly stated in that waiver.

THIRD PARTY RIGHTS

No term of this Deed is enforceable under the Contracts (Rights of Third Parties) Act 1999
by a person who is not party to this Deed provided always that this clause 14 shall not affect
any right or remedy which exists or is available to any person apart from such Act.

Notwithstanding clause 14.1, in the event that a building liability order (as such term is
defined in the Building Safety Act 2022) is made in respect of a Related Entity, such Related
Entity shall be entitled to enforce each term of this Deed as if it were named as a benefitting
party under this Deed.
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15.

16.

17.

18.

GOVERNING LAW AND JURISDICTION

This Deed and the parties’ non contractual duties and/or obligations shall be governed by
and construed in all respects in accordance with the laws of England and Wales. The
English Courts shall have exclusive jurisdiction to settle any disputes which may arise out
of or in connection with this Deed.

CONTRACTOR ACKNOWLEDGEMENT

The Contractor has entered into this Deed in order to acknowledge the arrangements
effected hereby and undertakes to each of the Employer and the Principal Sub-Contractor
to observe the provisions of this Deed at all times and not in any way to prejudice or affect
the enforcement hereof or to do or permit to be done anything which would be a breach
hereof.

COUNTERPARTS

This Deed may be executed in one or more counterparts. Any single counterpart or a set
of counterparts executed, in either case, by all the parties shall constitute a full and original
instrument for all purposes.

LIMITATION

Without prejudice to any action or proceedings under this Deed that arise from a breach of
section 38 of the Building Act 1984 in respect of which the limitation period for bringing such
contractual claims shall be the same as the applicable limitation period if the action or
proceedings were commenced under that legislation or under the Civil Liability
(Contribution) Act 1978 if later, no action or proceedings whatsoever for any breach of this
deed shall be commenced against the Principal Sub-Contractor after the expiry of 12 years
from the date of Practical Completion of the Works.

IN WITNESS of which this document is executed as a Deed and is delivered on the date first before

written.

EXECUTED AS A DEED by

[PRINCIPAL SUB-CONTRACTOR] acting by

a Director and its Secretary/two Directors:

Director

Director/Secretary

THE CORPORATE SEAL of the )

SECRETARY OF STATE FOR

EDUCATION herewith affixed is )
authenticated by: )
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Full name (BLOCK CAPITALS)

OR

EXECUTED AS A DEED (but not delivered
until the date hereof) by affixing the
Common Seal of [EMPLOYER] in the
presence of:

Authorised Signatory

OR

EXECUTED AS A DEED by [EMPLOYER]
acting by a Director and its Secretary/two
Directors:

Director
Director/Secretary

EXECUTED AS A DEED hy

[CONTRACTOR] acting by a Director and
its Secretary/two Directors:

Director

Director/Secretary
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Principal Sub-Contractor Warranty in favour of a third party

DATED 20[ ]

[PRINCIPAL SUB-CONTRACTOR]

and

[BENEFICIARY]

DUTY OF CARE DEED

relatingto[ ]
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THIS DEED is made on 20[ ] BETWEEN:

(1)

[PRINCIPAL SUB-CONTRACTOR] (Company Number []) whose registered office is at [
] (the “Principal Sub-Contractor”); and

(2) [BENEFICIARY] of | ] (the “Beneficiary”, which expression includes
its successors in title and permitted assigns).

BACKGROUND

(A) The Employer has appointed the Contractor under a building contract (the “Building
Contract”) to carry out and complete the Works in relation to the Sites.

(B) The Principal Sub-Contractor has been appointed by the Contractor under a subcontract
(the “Subcontract”) in relation to the [ ] element of the Works (the “Subcontract
Works”).88

(©) The Principal Sub-Contractor is obliged under the Subcontract to enter into this Deed in
favour of the Beneficiary.

(D) The Principal Sub-Contractor and the Contractor have agreed to duly execute and deliver
this Deed in favour of the Beneficiary.

1. DEFINITIONS AND INTERPRETATIONS
Unless expressly defined otherwise in this Deed, any defined term in this Deed shall have
the same meaning given to such term in the Building Contract.

2. OPERATIVE PROVISIONS
This Deed is made in consideration of the payment of one pound (£1.00) by the Beneficiary
to the Principal Sub-Contractor, receipt of which the Principal Sub-Contractor
acknowledges:

3. PRINCIPAL SUB-CONTRACTOR'S WARRANTIES AND LIABILITIES

3.1 The Principal Sub-Contractor warrants to the Beneficiary that:

3.1.1 it has carried out and completed and will continue to carry out and complete the
Subcontract Works and its duties and obligations under the Subcontract in
accordance with the Subcontract;

3.1.2 in addition to and without derogation to clause 3.1.1, it has exercised and will
continue to exercise in any design of the Subcontract Works the professional skill,
care and diligence reasonably to be expected of a properly qualified and
competent designer of the appropriate discipline(s) for such design experienced in
carrying out works of a similar size, scope, nature, complexity, location, timescale
and value to the Subcontract Works in relation to:

€) any design of the Subcontract Works;

8 Insert details of relevant sub-contract package.
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3.2

3.3

4.1

4.2

(b) the selection and standards of all goods, materials, equipment or plant for
the Subcontract Works;

3.1.3 it has not and shall not use, and subject to the standard of skill, care and diligence
set out in clause 3.1.2, nor permit, specify or approve for use in connection with
the Subcontract Works any materials which at the time of use:

(a) are known to be deleterious (either to health and safety or to the durability
of the Subcontract Works); or

(b) contravene the Statutory Requirements, any relevant standard or code of
practice issued from time to time by the BSI Group relating to standards
or Good Industry Practice; or

© do not accord with the guidelines contained in the edition of the
publication Good Practice in Selection of Construction Materials (British
Council for Offices (BCO)), current at the date of use.

The Principal Sub-Contractor shall have no liability under this clause 3 than is greater or of
longer duration that it would have had and shall be entitled in any action or proceedings by
the Beneficiary to raise equivalent rights in defence of liability (except for set-off or
counterclaim) if in lieu of this Deed the Beneficiary had been a party to the Subcontract as
joint employer.

For the avoidance of doubt the Principal Sub-Contractor warrants to the Beneficiary that
the Principal Sub-Contractor shall not raise any defence to a claim by the Beneficiary under
this Deed on the grounds that the losses in respect of which the Beneficiary seeks
damages, compensation or other relief are not losses suffered or to be suffered by the
Contractor or that the Contractor has suffered no loss. The Principal Sub-Contractor shall
not be entitled to rely upon set off, counterclaim or defence arising from non-payment by
the Contractor of any monies due under the Subcontract.

COPYRIGHT

In this clause 4 “Principal Sub-Contractor’s Design Documents” means the drawings,
designs, charts, specifications, plans, models including building information models, design
details, photographs, reports and other documents or materials in its native format
(excluding internal memoranda, internal documents, working papers and templates)
created, amended and/or developed by or for the Principal Sub-Contractor in relation to the
Subcontract Works (including any updates, amendments, additions and revisions), together
with, where applicable, any other design documents or information to be provided by it
under the BIM Protocol.

The Intellectual Property Rights in the Principal Sub-Contractor's Design Documents
prepared by or on behalf of the Principal Sub-Contractor in relation to the Subcontract and
the work executed by him remains the property of the Principal Sub-Contractor. The
Principal Sub-Contractor hereby grants to the Beneficiary an irrevocable, royalty free, non-
exclusive licence to use and reproduce the Principal Sub-Contractor's Design Documents
for any and all purposes connected with the construction, use, alterations or demolition of
the Site. Such licence entitles the Beneficiary to grant sub-licences to third parties in the
same terms as this licence provided always that the Principal Sub-Contractor shall not be
liable to any licencee for any use of the Principal Sub-Contractor's Design Documents or
the use of the Intellectual Property Rights in the Principal Sub-Contractor's Design
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4.3

4.4

4.5

4.6

4.7

4.8

4.9

5.1

Documents for purposes other than those for which the same were originally prepared by
or on behalf of the Principal Sub-Contractor.

The Beneficiary may assign, novate or otherwise transfer its rights and obligations under
the licence granted pursuant to clause 4.2 to a Crown Body or to anybody (including any
private sector body) which performs or carries on any of the functions and/or activities that
previously had been performed and/or carried on by the Beneficiary.

In the event that the Principal Sub-Contractor does not own the copyright or any Intellectual
Property Rights in any of the Principal Sub-Contractor's Design Documents the Principal
Sub-Contractor shall use all reasonable endeavours to procure the right to grant such rights
to the Beneficiary to use any such copyright or Intellectual Property Rights from any third
party owner of the copyright or Intellectual Property Rights. In the event that the Principal
Sub-Contractor is unable to procure the right to grant to the Beneficiary in accordance with
the foregoing the Principal Sub-Contractor shall procure that the third party grants a direct
licence to the Beneficiary on industry acceptable terms.

The Principal Sub-Contractor waives any moral right to be identified as author of the
Principal Sub-Contractor’'s Design Documents in accordance with section 77, Copyright
Designs and Patents Acts 1988 and any right not to have the Principal Sub-Contractor’'s
Design Documents subjected to derogatory treatment in accordance with section 8 of that
Act as against the Beneficiary or any licensee or assignee of the Beneficiary.

In the event that any act unauthorised by the Beneficiary infringes a moral right of the
Principal Sub-Contractor in relation to the Principal Sub-Contractor’'s Design Documents
the Principal Sub-Contractor undertakes, if the Beneficiary so requests and at the
Beneficiary’s expense, to institute proceedings for infringement of the moral rights.

The Principal Sub-Contractor warrants to the Beneficiary that he has not granted and shall
not (unless authorised by the Beneficiary) grant any rights to any third party to use or
otherwise exploit the Principal Sub-Contractor’s Design Documents.

The Principal Sub-Contractor shall supply copies of the Principal Sub-Contractor’'s Design
Documents to the Beneficiary upon paying a reasonable copying charge.

In carrying out the Subcontract Works the Principal Sub-Contractor shall not infringe any
Intellectual Property Rights of any third party. The Principal Sub-Contractor shall indemnify
the Beneficiary against claims, proceedings, compensation and costs arising from an
infringement or alleged infringement of the Intellectual Property Rights of any third party.

PROFESSIONAL INDEMNITY INSURANCE

The Principal Sub-Contractor hereby covenants with the Beneficiary that it:

5.1.1 has taken out PI Insurance covering all of its design and professional obligations
under the Subcontract (including in connection with any errors or omissions in the
performance of its professional services, including but not limited to design
professional advice and/or services, any defects and/or insufficiency of design)
upon customary and usual terms and conditions prevailing for the time being in the
insurance market, and with licensed insurers lawfully carrying on such insurance
business in the United Kingdom, with a limit of indemnity not less than ||z
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5.2

5.3

6.1

6.2

9in the aggregate with a minimum of one (1) automatic full
reinstatement of the aggregate indemnity limit in any one (1) year of insurance and
shall maintain the same until the expiry of fifteen (15) years after the date of
Practical Completion of the Works, provided always that such insurance is
available at commercially reasonable rates. The said terms and conditions shall
not include any term or condition to the effect that the Principal Sub-Contractor
must discharge any liability before being entitled to recover from the insurers, or
any other term or condition which might adversely affect the rights of any person
to recover from the insurers pursuant to the Third Parties (Rights Against Insurers)
Act 2010, or any amendment or re-enactment thereof; and

5.1.2  will provide evidence (as and when reasonably required to do so by the
Beneficiary) documentary evidence that its Pl Insurance is being maintained in
accordance with this clause 5 and details of cover.

Any increased or additional premium required by insurers by reason of the Principal Sub-
Contractor’s own claims record or other acts, omissions, matters or things peculiar to the
Principal Sub-Contractor shall be deemed to be within commercially reasonable rates.

The Principal Sub-Contractor shall immediately inform the Beneficiary if such insurance
ceases to be available at commercially reasonable rates or is no longer available and/or if
for any other reason the Principal Sub-Contractor is unable to maintain and/or is not
maintaining such insurance in which case the Principal Sub-Contractor shall take out and
maintain a Pl Insurance policy having the maximum limit of indemnity and the widest cover
which is available to the Principal Sub-Contractor upon, subject to clause 5.2, commercially
reasonable rates and give notice of the same to the Beneficiary and shall further discuss
means of best protecting the respective positions of the Beneficiary and the Principal Sub-
Contractor in respect of the Subcontract Works.

NOTICES
Any notice to be given by any party will be sufficiently served if sent by hand or by post to
the registered office or if there is hone the last known address of the party to be served or
by e-mail to the addresses set out below:

6.1.1  Principal Sub-Contractor: [e-mail address]*®

6.1.2  Beneficiary: [e-mail address] !

or as otherwise specified by the relevant party by notice in writing to the other party.
Any notice sent by hand or by post in accordance with clause 6.1 shall, subject to proof to
the contrary, be deemed to have been received on the second Business Day after the date
of posting and when sent by email, it shall, subject to proof to the contrary, be deemed to

have been received on the second Business Day after being sent.

ASSIGNMENT

89 Limit shall reflect the level of cover required for the Principal Sub-Contractor in the main contract which may be lower

% Insert e-mail address

% Insert e-mail address
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7.1

7.2

10.

11.

12.

12.1

12.2

13.

The benefit of and the rights of the Beneficiary under this Deed may be assigned without
the consent of the Principal Sub-Contractor on two (2) occasions only and the Beneficiary
will notify the Principal Sub-Contractor in writing following any such assignment specifying
the name and address of the assignee and the date of the assignment.

The Principal Sub-Contractor will not contend that any such assignee is precluded from
recovering any loss resulting from any breach of this Deed (whatever the date of such
breach) by reason only that that person is an assignee and not the original beneficiary
hereunder or by reason that the original beneficiary or any intermediate beneficiary
escaped any loss resulting from such breach by reason of the disposal of any interest in
the Sites or that the original beneficiary or any intermediate beneficiary has not suffered
any, or as much, loss.

BENEFICIARY'S REMEDIES

The rights and benefits conferred upon the Beneficiary by this Deed are in addition to any
other rights and remedies it may have against the Principal Sub-Contractor including
without prejudice to the generality of the foregoing any remedies in negligence and no
provisions in this Deed are intended to exclude any obligation or liability which would
otherwise be implied whether by statute, the law of contract, tort, equity or otherwise.

INSPECTION OF DOCUMENTS

The Principal Sub-Contractor’s liabilities under this Deed will not be in any way reduced or
extinguished by reason of any inspection or approval of any documents prepared by the
Principal Sub-Contractor or provided to the Beneficiary or attendance at site meetings or
other enquiry or inspection which the Beneficiary may make or procure to be made for its
benefit or on its behalf.

SUB-CONTRACTORS

Following a written request from the Beneficiary the Principal Sub-Contractor will (unless it
has already done so) procure that its sub-contractors execute a deed of collateral warranty
in the relevant form specified in the Subcontract in favour of any person in whose favour
the Subcontract obliged the Principal Sub-Contractor to give or procure the giving of such
a warranty.

SEVERABILITY

If any term, condition or provision of this Deed shall be held to be invalid, unlawful or
unenforceable to any extent, such term, condition or provision shall not affect the validity,
legality and enforceability of the other provisions of or any other documents referred to in
this Deed.

WAIVER

No term or provision of this Deed shall be considered as waived by any party to this Deed
unless a waiver is given in writing by that party.

No waiver under clause 12.1 shall be a waiver of a past or future default or breach, nor
shall it amend, delete or add to the terms, conditions or provisions of this Deed unless (and
only to the extent) expressly stated in that waiver.

THIRD PARTY RIGHTS
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13.1

13.2

14.

15.

16.

17.

No term of this Deed is enforceable under the Contracts (Rights of Third Parties) Act 1999
by a person who is not party to this Deed provided always that this clause 13 shall not affect
any right or remedy which exists or is available to any person apart from such Act.

Notwithstanding clause 13.1, in the event that a building liability order (as such term is
defined in the Building Safety Act 2022) is made in respect of a Related Entity, such Related
Entity shall be entitled to enforce each term of this Deed as if it were named as a benefitting
party under this Deed.

GOVERNING LAW AND JURISDICTION

This Deed and the parties’ non contractual duties and/or obligations shall be governed by
and construed in all respects in accordance with the laws of England and Wales. The
English courts shall have exclusive jurisdiction to settle any disputes which may arise out
of or in connection with this Deed.

COUNTERPARTS

This Deed may be executed in one or more counterparts. Any single counterpart or a set
of counterparts executed, in either case, by all the parties shall constitute a full and original
instrument for all purposes.

ELECTRONIC EXECUTION

Each party agrees that this Deed may be signed by electronic signature (whatever form the
electronic signature takes) and that this method of signature is as conclusive of their
intention to be bound by this agreement as if signed by manuscript signature.

LIMITATION

Without prejudice to any action or proceedings under this Deed that arise from a breach of
section 38 of the Building Act 1984 in respect of which the limitation period for bringing such
contractual claims shall be the same as the applicable limitation period if the action or
proceedings were commenced under that legislation or under the Civil Liability
(Contribution) Act 1978 if later, no action or proceedings whatsoever for any breach of this
deed shall be commenced against the Principal Sub-Contractor after the expiry of 12 years
from the date of Practical Completion of the Works.

The parties agree that this Deed needs to be executed by the Principal Sub-Contractor only and that
this Deed is irrevocably and unconditionally released to the Beneficiary for completion.

IN WITNESS of which this document is executed as a Deed and is delivered on the date first before

written.%2

[EXECUTED AS A DEED by [PRINCIPAL SUB-

CONTRACTOR] acting by a Director and its

Secretary/two Directors:

92 Note: this warranty needs to be signed by the Principal Sub-Contractor only.
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Director

Director/Secretary]

[OR]

[EXECUTED AS A DEED by [PRINCIPAL SUB-
CONTRACTOR] acting by a Director in the presence
of a Witness:

Director

Signature (Withess) ......ccovvevvvveiiieeeeeeeeeiiinnnn,
Print NAmMe .........uuvviiiiiiiiiiiiiiiiiiiiiiiiiiiieieeeneees

AAIESS ..o
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ANNEX 3
Design Consultant Appointment

[CONTRACTOR TO PROVIDE DRAFT FOR APPROVAL]
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ANNEX 4
Consultant Warranty in favour of Employer

DATED 20[

[CONSULTANT]

and

[EMPLOYER]

and

[CONTRACTOR]

DUTY OF CARE DEED

relatingto[ ]
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THIS DEED is dated 20[ ] BETWEEN:

(1)

(2)

(3)

THE PARTNERS IN [insert name of partnership] (being the persons listed in the schedule
hereto) whose principal place of business is at [ ]OR [ ]
LIMITED/PLC (Company Number [ ]) whose registered office is at |

] (the “Consultant”);

[EMPLOYER] of [ ] (the “Employer”, which expression includes its
successors in title and permitted assigns); and

[CONTRACTOR] (registered in England and Wales under company number [ )
whose registered office is at [ ] (the “Contractor”).

BACKGROUND

(A)

(B)

(©)

(D)

3.1

The Employer has appointed the Contractor under a building contract (the “Building
Contract”) to carry out and complete the Works in relation to the Sites.

The Consultant has been appointed by the Contractor under an appointment (the
“Appointment”) to provide [ ] services (“ Services”) in relation to the Works.

The Consultant is obliged under the Appointment to enter into this Deed in favour of the
Employer.

The Consultant and the Contractor have agreed to duly execute and deliver this Deed in
favour of the Employer.

DEFINITIONS AND INTERPRETATIONS

Unless expressly defined otherwise in this Deed, any defined term in this Deed shall have
the same meaning given to such term in the Building Contract.

OPERATIVE PROVISIONS

This Deed is made in consideration of the payment of one pound (£1.00) by the Employer
to the Consultant, receipt of which the Consultant acknowledges:

CONSULTANT'S WARRANTIES AND LIABILITIES

The Consultant warrants to the Employer that:

3.1.1 it has carried out and completed and will continue to carry out and complete its
duties and obligations under the Appointment in accordance with the Appointment;

3.1.2 in addition to and without derogation to clause 3.1.1, it has exercised and will
continue to exercise in the performance of the Services the professional skill, care
and diligence to be expected of a properly qualified and competent member of the
Consultant's profession experienced in carrying out duties the like of those
undertaken by the Consultant under the Appointment for works of a similar size,
scope, nature, complexity, location, timescale and value to the Works;

3.1.3  subject to the standard of skill, care and diligence set out in clause 3.1.2, it has not

and shall not permit, specify or approve for use in connection with the Works any
materials which at the time of use:

98



3.2

3.3

4.1

4.2

(@) are known to be deleterious (either to health and safety or to the durability
of the Works); or

(b) contravene the Statutory Requirements, any relevant standard or code of
practice issued from time to time by the BSI Group relating to standards
or Good Industry Practice; or

(© do not accord with the guidelines contained in the edition of the
publication Good Practice in Selection of Construction Materials (British
Council for Offices (BCQ)), current at the date of use; and

3.1.4 if in the performance of its duties under the Appointment the Consultant becomes
aware that it or any other person has specified or used, or authorised or approved
the specification or use by others of any such products or materials the Consultant
will notify the Employer in writing forthwith. This clause does not create any
additional duty for the Consultant to inspect or check the work of others which is
not required by the Appointment.

The Consultant shall have no liability under this clause 3 that is greater or of longer duration
than it would have had and shall be entitled in any action or proceedings by the Employer
to raise equivalent rights in defence of liability (except for set-off or counterclaim) if in lieu
of this Deed the Employer had been a party to the Appointment as joint employer.

For the avoidance of doubt the Consultant warrants to the Employer that the Consultant
shall not raise any defence to a claim by the Employer under this Deed on the grounds that
the losses in respect of which the Employer seeks damages, compensation or other relief
are not losses suffered or to be suffered by the Contractor or that the Contractor has
suffered no loss. The Consultant shall not be entitled to rely upon set off, counterclaim or
defence arising from non-payment by the Contractor of any monies due under the
Appointment.

COPYRIGHT

In this clause 4 “Consultant Design Documents” means the drawings, designs, charts,
specifications, plans, models including building information models, design details,
photographs, reports and other documents or materials in its native format (excluding
internal memoranda, internal documents, working papers and templates) created,
amended and/or developed by or for the Consultant in relation to the Works (including any
updates, amendments, additions and revisions), together with, where applicable, any other
design documents or information to be provided by it under the BIM Protocol.

The Intellectual Property Rights in the Consultant Design Documents prepared by or on
behalf of the Consultant in relation to the Appointment and the work executed by it remains
the property of the Consultant. The Consultant hereby grants to the Employer an
irrevocable, royalty free, non-exclusive licence to use and reproduce the Consultant's
Design Documents for any and all purposes connected with the construction, use,
alterations or demolition of the Site. Such licence entitles the Employer to grant sub-
licences to third parties in the same terms as this licence provided always that the
Consultant shall not be liable to any licencee for any use of the Consultant's Design
Documents or the use of the Intellectual Property Rights in the Consultant’'s Design
Documents for purposes other than those for which the same were originally prepared by
or on behalf of the Consultant.
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4.3

4.4

4.5

4.6

4.7

4.8

4.9

5.1

The Employer may assign, novate or otherwise transfer his rights and obligations under the
licence granted pursuant to clause 4.2 to a Crown Body or to anybody (including any private
sector body) which performs or carries on any of the functions and/or activities that
previously had been performed and/or carried on by the Employer.

In the event that the Consultant does not own the copyright or any Intellectual Property
Rights in any of the Consultant’s Design Documents the Consultant shall use all reasonable
endeavours to procure the right to grant such rights to the Employer to use any such
copyright or Intellectual Property Rights from any third party owner of the copyright or
Intellectual Property Rights. In the event that the Consultant is unable to procure the right
to grant to the Employer in accordance with the foregoing the Consultant shall procure that
the third party grants a direct licence to the Employer on industry acceptable terms.

The Consultant waives any moral right to be identified as author of the Consultant’s Design
Documents in accordance with section 77, Copyright Designs and Patents Acts 1988 and
any right not to have the Consultant’s Desigh Documents subjected to derogatory treatment
in accordance with section 8 of that Act as against the Beneficiary or any licensee or
assignee of the Employer.

In the event that any act unauthorised by the Employer infringes a moral right of the
Consultant in relation to the Consultant’s Design Documents the Consultant undertakes, if
the Employer so requests and at the Employer's expense, to institute proceedings for
infringement of the moral rights.

The Consultant warrants to the Employer that he has not granted and shall not (unless
authorised by the Employer) grant any rights to any third party to use or otherwise exploit
the Consultant Design Documents.

The Consultant shall supply copies of the Consultant's Design Documents to the
Beneficiary upon paying a reasonable copying charge.

In carrying out the Services the Consultant shall not infringe any Intellectual Property Rights
of any third party. The Consultant shall indemnify the Employer against claims,
proceedings, compensation and costs arising from an infringement or alleged infringement
of the Intellectual Property Rights of any third party.

PROFESSIONAL INDEMNITY INSURANCE

The Consultant hereby covenants with the Employer that it:

5.1.1 has taken out PI Insurance covering all of its design and professional obligations
under the Appointment (including in connection with any errors or omissions in the
performance of its professional services, including but not limited to design
professional advice and/or services, any defects and/or insufficiency of design)
upon customary and usual terms and conditions prevailing for the time being in the
insurance market, and with licensed insurers lawfully carrying on such insurance
business in the United Kingdom, with a limit of indemnity not less than

each and every claim] and shall maintain the same until the
expiry of fifteen (15) years after the date of Practical Completion of the Works,
provided always that such insurance is available at commercially reasonable rates.
The said terms and conditions shall not include any term or condition to the effect
that the Consultant must discharge any liability before being entitled to recover
from the insurers, or any other term or condition which might adversely affect the
rights of any person to recover from the insurers pursuant to the Third Parties
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52

5.3

6.1

6.2

7.1

7.2

(Rights Against Insurers) Act 2010, or any amendment or re-enactment thereof;
and

5.1.2  will provide evidence (as and when reasonably required to do so by the Employer)
documentary evidence that its Pl Insurance is being maintained in accordance with
this clause 5 and details of cover.

Any increased or additional premium required by insurers by reason of the Consultant’s
own claims record or other acts, omissions, matters or things peculiar to the Consultant
shall be deemed to be within commercially reasonable rates.

The Consultant shall immediately inform the Employer if such insurance ceases to be
available at commercially reasonable rates or is no longer available and/or if for any other
reason the Consultant is unable to maintain and/or is not maintaining such insurance in
which case the Consultant shall take out and maintain a Pl Insurance policy having the
maximum limit of indemnity and the widest cover which is available to the Consultant upon,
subject to clause 5.2, commercially reasonable rates and give notice of the same to the
Employer and shall further discuss means of best protecting the respective positions of the
Employer and the Consultant in respect of the Works.

NOTICES
Any naotice to be given by any party will be sufficiently served if sent by hand or by post to
the registered office or if there is none the last known address of the party to be served or
by e-mail to the addresses set out below:

6.1.1  Consultant: [e-mail address]*?

6.1.2  Employer: [e-mail address] *

6.1.3  Contractor: [e-mail address] %

or as otherwise specified by the relevant party by notice in writing to the other parties.
Any notice sent by hand or by post in accordance with clause 6.1 shall, subject to proof to
the contrary, be deemed to have been received on the second Business Day after the date
of posting and when sent by email, it shall, subject to proof to the contrary, be deemed to

have been received on the second Business Day after being sent.

ASSIGNMENT

The benefit of and the rights of the Employer under this Deed may be assigned without the
consent of the Consultant on two (2) occasions only and the Employer will notify the
Consultant in writing following any such assignment specifying the name and address of
the assignee and the date of the assignment.

The Consultant will not contend that any such assignee is precluded from recovering any
loss resulting from any breach of this Deed (whatever the date of such breach) by reason
only that that person is an assignee and not the original beneficiary hereunder or by reason

% Insert e-mail address

% Insert e-mail address

% Insert e-mail address
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10.

10.1

10.2

10.3

that the original beneficiary or any intermediate beneficiary escaped any loss resulting from
such breach by reason of the disposal of any interest in the Sites or that the original
beneficiary or any intermediate beneficiary has not suffered any, or as much, loss.

EMPLOYER'S REMEDIES

The rights and benefits conferred upon the Employer by this Deed are in addition to any
other rights and remedies it may have against the Consultant including without prejudice to
the generality of the foregoing any remedies in negligence and no provisions in this Deed
are intended to exclude any obligation or liability which would otherwise be implied whether
by statute, the law of contract, tort, equity or otherwise.

INSPECTION OF DOCUMENTS

The Consultant’s liabilities under this Deed will not be in any way reduced or extinguished
by reason of any inspection or approval of any documents prepared by the Consultant or
provided to the Employer or attendance at site meetings or other enquiry or inspection
which the Employer may make or procure to be made for its benefit or on its behalf.

STEP-IN RIGHTS IN FAVOUR OF THE EMPLOYER

Without prejudice to the Consultant’s statutory rights the Consultant will not exercise or
seek to exercise any right which may be or become available to it to:

10.1.1 terminate or treat as terminated or repudiated the Appointment or its engagement

under it without first giving to the Employer not less than ||| | | | NI rrior
written notice; or

10.1.2 discontinue or suspend the performance of any duties or obligations under the

Appointment without first giving to the Employer not less than ||| G_N
prior written notice.

Any notice given by the Consultant pursuant to clause 10.1 above shall:

10.2.1 specify the Consultant's ground for terminating or treating as terminated or
repudiated the Appointment or its engagement under it or for discontinuing or
suspending its performance under it (as applicable);

10.2.2 specify any other breaches by the Contractor; and

10.2.3 state the amount (if any) of monies outstanding under the Appointment (whether
or not such amounts result from a breach entitling the Consultant to terminate or
treat as terminated or repudiated the Appointment or to discontinue or suspend
the performance of any duties or obligations under the Appointment (as
applicable)).

Within the period of any notice given by the Consultant pursuant to clause 10.1:

10.3.1 the Employer may give written notice to the Consultant that the Employer will
henceforth become the client under the Appointment to the exclusion of the
Contractor and thereupon the Consultant will admit that the Employer is its client
under the Appointment and the Appointment will be and remain in full force and
effect notwithstanding any of the said grounds but subject always to clause 10.3.2
below;
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10.4

10.5

10.6

10.7

10.8

10.9

10.10

11.

10.3.2 if the Employer has given such notice as aforesaid or under clause 10.5 below,
the Employer shall accept liability for the Contractor's obligations under the
Appointment and will as soon as practicable thereafter remedy any outstanding
breach by the Contractor which is properly specified and which is capable of
remedy by the Employer; and

10.3.3 if the Employer has given such notice as aforesaid or under clause 10.5, the
Employer will from the service of such notice become responsible for all sums
properly payable to the Consultant under the Appointment accruing due after the
service of such notice but the Employer will in paying such sums be entitled to the
same rights of set-off and deduction as would have applied to the Contractor under
the Appointment.

Notwithstanding anything contained in this Deed and notwithstanding any payments which
may be made by the Employer to the Consultant, the Employer will not be under any
obligation to the Consultant nor will the Consultant have any claim or cause of action
against the Employer unless and until the Employer has given written notice to the
Consultant pursuant to clause 10.3.1 or clause 10.5 of this Deed.

The Consultant further covenants with the Employer that if employment of the Contractor
under the Building Contract is determined or the Building Contract is terminated, the
Consultant, if requested by the Employer by notice in writing and subject to clause 10.3.2
and clause 10.3.3, will accept the instructions of the Employer to the exclusion of the
Contractor in respect of its duties under the Appointment upon the terms and conditions of
the Appointment and will if so requested in writing to enter into a novation agreement
whereby the Employer is substituted for the Contractor under the Appointment.

If the Consultant is requested to enter into a novation agreement pursuant to clause 10.5
above, the Contractor agrees to enter into the same at the request of the Employer.

The Contractor acknowledges that the Consultant will be entitled to rely on a notice given
to the Consultant and the Contractor by the Employer under clause 10.5 as conclusive
evidence that the employment of the Contractor under the Building Contract has been
determined or the Building Contract is terminated.

The Employer may by notice in writing to the Consultant and the Contractor appoint another
person to exercise its right under this clause 10 subject to the Employer remaining liable to
the Contractor as guarantor for its appointee in respect of its obligations under this Deed.

Upon request by the Employer the Consultant agrees to co-operate with the Employer in
determining the duties performed or to be performed by the Consultant and to provide a
copy of the Appointment and any variations thereto and details of all monies paid and due
under the Appointment and the Building Contract.

As from the date of service of notice under clause 10.3.1 or 10.5 to the extent that the
Appointment operates by reference to the existence and application of the Building
Contract, the Appointment shall be administered and construed as though the Building
Contract was continuing and the Appointment shall therefore continue, subject to
amendment only as necessary to reflect the fact that the Building Contract have in fact
terminated and the Employer has undertaken the obligations set in clause 10.3.2.

SUB-CONSULTANTS
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12.

13.

13.1

13.2

14,

15.

15.1

15.2

16.

17.

18.

Following a written request from the Employer the Consultant will (unless it has already
done so) procure that its sub-consultants execute a deed of collateral warranty in the
relevant form specified in the Appointment in favour of any person in whose favour the
Appointment obliged the Consultant to give or procure the giving of such a warranty.

SEVERABILITY

If any term, condition or provision of this Deed shall be held to be invalid, unlawful or
unenforceable to any extent, such term, condition or provision shall not affect the validity,
legality and enforceability of the other provisions of or any other documents referred to in
this Deed.

WAIVER

No term or provision of this Deed shall be considered as waived by any party to this Deed
unless a waiver is given in writing by that party.

No waiver under clause 13.1 shall be a waiver of a past of future default or breach, nor shall
it amend, delete or add to the terms, conditions or provisions of this Deed unless (and only
to the extent) expressly stated in that waiver.

LIABILITY OF PARTNERS

Where the Consultant is a partnership, references in this Deed to the “Consultant” will be
deemed to include reference to each and every present and future partner of such
partnership and the liability of each and every such partner under this Deed will be deemed
to be joint and several.

THIRD PARTY RIGHTS

No term of this Deed is enforceable under the Contracts (Rights of Third Parties) Act 1999
by a person who is not party to this Deed provided always that this clause 15 shall not affect
any right or remedy which exists or is available to any person apart from such Act.

Notwithstanding clause 15.1, in the event that a building liability order (as such term is
defined in the Building Safety Act 2022) is made in respect of a Related Entity, such Related
Entity shall be entitled to enforce each term of this Deed as if it were named as a benefitting
party under this Deed.

GOVERNING LAW AND JURISDICTION

This Deed and the parties’ non contractual duties and/or obligations shall be governed by
and construed in all respects in accordance with the laws of England and Wales. The
English courts shall have exclusive jurisdiction to settle any disputes which may arise out
of or in connection with this Deed.

CONTRACTOR ACKNOWLEDGEMENT

The Contractor has entered into this Deed in order to acknowledge the arrangements
effected hereby and undertakes to each of the Employer and the Consultant to observe the
provisions of this Deed at all times and not in any way to prejudice or affect the enforcement
hereof or to do or permit to be done anything which would be a breach hereof.

COUNTERPARTS
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19.

20.

This Deed may be executed in one or more counterparts. Any single counterpart or a set
of counterparts executed, in either case, by all the parties shall constitute a full and original
instrument for all purposes.

ELECTRONIC EXECUTION

Each party agrees that this Deed may be signed by electronic signature (whatever form the
electronic signature takes) and that this method of signature is as conclusive of their
intention to be bound by this agreement as if signed by manuscript signature.

LIMITATION

Without prejudice to any action or proceedings under this Deed that arise from a breach of
section 38 of the Building Act 1984 in respect of which the limitation period for bringing such
contractual claims shall be the same as the applicable limitation period if the action or
proceedings were commenced under that legislation or under the Civil Liability
(Contribution) Act 1978 if later, no action or proceedings whatsoever for any breach of this
deed shall be commenced against the Consultant after the expiry of 12 years from the date
of Practical Completion of the Works.

IN WITNESS of which this document is executed as a Deed and is delivered on the date first before

written.

EXECUTED AS A DEED hy
[CONSULTANT] acting by

a Director and its Secretary/two Directors:

Director

Director/Secretary

[THE CORPORATE SEAL of the )

SECRETARY OF STATE FOR

EDUCATION] herewith affixed is)
authenticated by: )

Full name (BLOCK CAPITALYS)

OR
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EXECUTED AS A DEED by [EMPLOYER]
acting by a Director and its Secretary/two
Directors:

Director

Director/Secretary
OR

EXECUTED AS A DEED by affixing the
Common Seal of [EMPLOYER] in the
presence of:

Authorised Signatory

EXECUTED AS A DEED by
[CONTRACTOR] acting by a Director and
its Secretary/two Directors:

Director

Director/Secretary
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Consultant Warranty in favour of a third party

DATED 20[

[CONSULTANT]

and

[BENEFICIARY]

DUTY OF CARE DEED

relatingto[ ]
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THIS DEED is dated 20[ ] BETWEEN:

(1)

THE PARTNERS IN [insert name of partnership] (being the persons listed in the schedule

hereto) whose principal place of business is at [ ]OR [ ]
LIMITED/PLC (Company Number [ ]) whose registered office is at |
] (the “Consultant”); and

(2) [BENEFICIARY] of ] (the “Beneficiary”, which expression
includes its successors in title and permitted assigns).

BACKGROUND

(A) The Employer has appointed the Contractor unde a building contract (the “Building
Contract”) to carry out and complete the Works in relation to the Sites.

(B) The Consultant has been appointed by the Contractor under an appointment (the
“Appointment”) to provide [ ] services (“ Services”) in relation to the Works.

© The Consultant is obliged under the Appointment to enter into this Deed in favour of the
Beneficiary.

(D) The Consultant and the Contractor have agreed to duly execute and deliver this Deed in
favour of the Beneficiary.

1. DEFINITIONS AND INTERPRETATIONS
Unless expressly defined otherwise in this Deed, any defined term in this Deed shall have
the same meaning given to such term in the Building Contract.

2. OPERATIVE PROVISIONS
This Deed is made in consideration of the payment of one pound (£1.00) by the Beneficiary
to the Consultant, receipt of which the Consultant acknowledges:

3. CONSULTANT’'S WARRANTIES AND LIABILITIES

3.1 The Consultant warrants to the Beneficiary that:

3.1.1 it has carried out and completed and will continue to carry out and complete its
duties and obligations under the Appointment in accordance with the Appointment;

3.1.2 in addition to and without derogation to clause 3.1.1, it has exercised and will
continue to exercise in the performance of the Services the professional skill, care
and diligence to be expected of a properly qualified and competent member of the
Consultant's profession experienced in carrying out duties the like of those
undertaken by the Consultant under the Appointment for works of a similar size,
scope, nature, complexity, location, timescale and value to the Works;

3.1.3  subject to the standard of skill, care and diligence set out in clause 3.1.2, it has not
and shall not permit, specify or approve for use in connection with the Works any
materials which at the time of use:

(a) are known to be deleterious (either to health and safety or to the durability of
the Works); or
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3.2

3.3

4.1

4.2

4.3

(b) contravene the Statutory Requirements, any relevant standard or code of
practice issued from time to time by the BSI Group relating to standards or
Good Industry Practice; or

(c) do not accord with the guidelines contained in the edition of the publication
Good Practice in Selection of Construction Materials (British Council for
Offices (BCO)), current at the date of use; and

3.1.4 if in the performance of its duties under the Appointment the Consultant becomes
aware that it or any other person has specified or used, or authorised or approved
the specification or use by others of any such products or materials the Consultant
will notify the Beneficiary in writing forthwith. This clause does not create any
additional duty for the Consultant to inspect or check the work of others which is
not required by the Appointment.

The Consultant shall have no liability under this clause 3 that is greater or of longer duration
than it would have had and shall be entitled in any action or proceedings by the Beneficiary
to raise equivalent rights in defence of liability (except for set-off or counterclaim) if in lieu
of this Deed the Beneficiary had been a party to the Appointment as joint employer.

For the avoidance of doubt the Consultant warrants to the Beneficiary that the Consultant
shall not raise any defence to a claim by the Beneficiary under this Deed on the grounds
that the losses in respect of which the Beneficiary seeks damages, compensation or other
relief are not losses suffered or to be suffered by the Contractor or that the Contractor has
suffered no loss. The Consultant shall not be entitled to rely upon set off, counterclaim or
defence arising from non-payment by the Contractor of any monies due under the
Appointment.

COPYRIGHT

In this clause 4 “Consultant Design Documents” means the drawings, designs, charts,
specifications, plans, models including building information models, design details,
photographs, reports and other documents or materials in its native format (excluding
internal memoranda, internal documents, working papers and templates) created,
amended and/or developed by or for the Consultant in relation to the Works (including any
updates, amendments, additions and revisions), together with, where applicable, any other
design documents or information to be provided by it under the BIM Protocol.

The Intellectual Property Rights in the Consultant Design Documents prepared by or on
behalf of the Consultant in relation to the Appointment and the work executed by it remains
the property of the Consultant. The Consultant hereby grants to the Beneficiary an
irrevocable, royalty free, non-exclusive licence to use and reproduce the Consultant’s
Design Documents for any and all purposes connected with the construction, use,
alterations or demolition of the Site. Such licence entitles the Beneficiary to grant sub-
licences to third parties in the same terms as this licence provided always that the
Consultant shall not be liable to any licencee for any use of the Consultant's Design
Documents or the use of the Intellectual Property Rights in the Consultant’'s Design
Documents for purposes other than those for which the same were originally prepared by
or on behalf of the Consultant.

The Beneficiary may assign, novate or otherwise transfer his rights and obligations under
the licence granted pursuant to clause 4.2 to a Crown Body or to anybody (including any
private sector body) which performs or carries on any of the functions and/or activities that
previously had been performed and/or carried on by the Beneficiary.
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4.4

4.5

4.6

4.7

4.8

4.9

5.1

In the event that the Consultant does not own the copyright or any Intellectual Property
Rights in any of the Consultant’s Design Documents the Consultant shall use all reasonable
endeavours to procure the right to grant such rights to the Beneficiary to use any such
copyright or Intellectual Property Rights from any third party owner of the copyright or
Intellectual Property Rights. In the event that the Consultant is unable to procure the right
to grant to the Beneficiary in accordance with the foregoing the Consultant shall procure
that the third party grants a direct licence to the Beneficiary on industry acceptable terms.

The Consultant waives any moral right to be identified as author of the Consultant’s Design
Documents in accordance with section 77, Copyright Designs and Patents Acts 1988 and
any right not to have the Consultant’s Design Documents subjected to derogatory treatment
in accordance with section 8 of that Act as against the Beneficiary or any licensee or
assignee of the Beneficiary.

In the event that any act unauthorised by the Beneficiary infringes a moral right of the
Consultant in relation to the Consultant’s Design Documents the Consultant undertakes, if
the Beneficiary so requests and at the Beneficiary’s expense, to institute proceedings for
infringement of the moral rights.

The Consultant warrants to the Beneficiary that he has not granted and shall not (unless
authorised by the Beneficiary) grant any rights to any third party to use or otherwise exploit
the Consultant Design Documents.

The Consultant shall supply copies of the Consultant’'s Design Documents to the
Beneficiary upon paying a reasonable copying charge.

In carrying out the Services the Consultant shall not infringe any Intellectual Property Rights
of any third party. The Consultant shall indemnify the Beneficiary against claims,
proceedings, compensation and costs arising from an infringement or alleged infringement
of the Intellectual Property Rights of any third party.

PROFESSIONAL INDEMNITY INSURANCE

The Consultant hereby covenants with the Beneficiary that it:

5.1.1 has taken out PI Insurance covering all of its design and professional obligations
under the Appointment (including in connection with any errors or omissions in the
performance of its professional services, including but not limited to design
professional advice and/or services, any defects and/or insufficiency of design)
upon customary and usual terms and conditions prevailing for the time being in the
insurance market, and with licensed insurers lawfully carrying on such insurance
business in the United Kingdom, with a limit of indemnity not less than

) each and every claim] and shall maintain the same until the
expiry of fifteen (15) years after the date of Practical Completion of the Works,
provided always that such insurance is available at commercially reasonable rates.
The said terms and conditions shall not include any term or condition to the effect
that the Consultant must discharge any liability before being entitled to recover
from the insurers, or any other term or condition which might adversely affect the
rights of any person to recover from the insurers pursuant to the Third Parties
(Rights Against Insurers) Act 2010, or any amendment or re-enactment thereof;
and
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5.2

5.3

6.1

6.2

7.1

7.2

5.1.2 will provide evidence (as and when reasonably required to do so by the
Beneficiary) documentary evidence that its Pl Insurance is being maintained in
accordance with this clause 5 and details of cover.

Any increased or additional premium required by insurers by reason of the Consultant’s
own claims record or other acts, omissions, matters or things peculiar to the Consultant
shall be deemed to be within commercially reasonable rates.

The Consultant shall immediately inform the Beneficiary if such insurance ceases to be
available at commercially reasonable rates or is no longer available and/or if for any other
reason the Consultant is unable to maintain and/or is not maintaining such insurance in
which case the Consultant shall take out and maintain a Pl Insurance policy having the
maximum limit of indemnity and the widest cover which is available to the Consultant upon,
subject to clause 5.2, commercially reasonable rates and give notice of the same to the
Beneficiary and shall further discuss means of best protecting the respective positions of
the Beneficiary and the Consultant in respect of the Works.

NOTICES
Any notice to be given by any party will be sufficiently served if sent by hand or by post to
the registered office or if there is none the last known address of the party to be served or
by e-mail to the addresses set out below:

6.1.1  Consultant: [e-mail address]®

6.1.2  Beneficiary: [e-mail address]®’

or as otherwise specified by the relevant party by notice in writing to the other party.
Any notice sent by hand or by post in accordance with clause 6.1 shall, subject to proof to
the contrary, be deemed to have been received on the second Business Day after the date
of posting and when sent by email, it shall, subject to proof to the contrary, be deemed to

have been received on the second Business Day after being sent.

ASSIGNMENT

The benefit of and the rights of the Beneficiary under this Deed may be assigned without
the consent of the Consultant on two (2) occasions only and the Beneficiary will notify the
Consultant in writing following any such assignment specifying the name and address of
the assignee and the date of the assignment.

The Consultant will not contend that any such assignee is precluded from recovering any
loss resulting from any breach of this Deed (whatever the date of such breach) by reason
only that that person is an assignee and not the original beneficiary hereunder or by reason
that the original beneficiary or any intermediate beneficiary escaped any loss resulting from
such breach by reason of the disposal of any interest in the Sites or that the original
beneficiary or any intermediate beneficiary has not suffered any, or as much, loss.

BENEFICIARY'S REMEDIES

% Insert e-mail address

9 Insert e-mail address
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10.

11.

12.

12.1

12.2

13.

14.

14.1

14.2

The rights and benefits conferred upon the Beneficiary by this Deed are in addition to any
other rights and remedies it may have against the Consultant including without prejudice to
the generality of the foregoing any remedies in negligence and no provisions in this Deed
are intended to exclude any obligation or liability which would otherwise be implied whether
by statute, the law of contract, tort, equity or otherwise.

INSPECTION OF DOCUMENTS

The Consultant’s liabilities under this Deed will not be in any way reduced or extinguished
by reason of any inspection or approval of any documents prepared by the Consultant or
provided to the Beneficiary or attendance at site meetings or other enquiry or inspection
which the Beneficiary may make or procure to be made for its benefit or on its behalf.

SUB-CONSULTANTS

Following a written request from the Beneficiary the Consultant will (unless it has already
done so) procure that its sub-consultants execute a deed of collateral warranty in the
relevant form specified in the Appointment in favour of any person in whose favour the
Appointment obliged the Consultant to give or procure the giving of such a warranty.

SEVERABILITY

If any term, condition or provision of this Deed shall be held to be invalid, unlawful or
unenforceable to any extent, such term, condition or provision shall not affect the validity,
legality and enforceability of the other provisions of or any other documents referred to in
this Deed.

WAIVER

No term or provision of this Deed shall be considered as waived by any party to this Deed
unless a waiver is given in writing by that party.

No waiver under clause 12.1 shall be a waiver of a past of future default or breach, nor shall
it amend, delete or add to the terms, conditions or provisions of this Deed unless (and only
to the extent) expressly stated in that waiver.

LIABILITY OF PARTNERS

Where the Consultant is a partnership, references in this Deed to the “Consultant” will be
deemed to include reference to each and every present and future partner of such
partnership and the liability of each and every such partner under this Deed will be deemed
to be joint and several.

THIRD PARTY RIGHTS

No term of this Deed is enforceable under the Contracts (Rights of Third Parties) Act 1999
by a person who is not party to this Deed provided always that this clause 14 shall not affect
any right or remedy which exists or is available to any person apart from such Act.

Notwithstanding clause 14.1, in the event that a building liability order (as such term is
defined in the Building Safety Act 2022) is made in respect of a Related Entity, such Related
Entity shall be entitled to enforce each term of this Deed as if it were named as a benefitting
party under this Deed.
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15.

16.

17.

18.

GOVERNING LAW AND JURISDICTION

This Deed and the parties’ non contractual duties and/or obligations shall be governed by
and construed in all respects in accordance with the laws of England and Wales. The
English courts shall have exclusive jurisdiction to settle any disputes which may arise out
of or in connection with this Deed.

COUNTERPARTS

This Deed may be executed in one or more counterparts. Any single counterpart or a set
of counterparts executed, in either case, by all the parties shall constitute a full and original
instrument for all purposes.

ELECTRONIC EXECUTION

Each party agrees that this Deed may be signed by electronic signature (whatever form the
electronic signature takes) and that this method of signature is as conclusive of their
intention to be bound by this agreement as if signed by manuscript signature.

LIMITATION

Without prejudice to any action or proceedings under this Deed that arise from a breach of
section 38 of the Building Act 1984 in respect of which the limitation period for bringing such
contractual claims shall be the same as the applicable limitation period if the action or
proceedings were commenced under that legislation or under the Civil Liability
(Contribution) Act 1978 if later, no action or proceedings whatsoever for any breach of this
deed shall be commenced against the Consultant after the expiry of 12 years from the date
of Practical Completion of the Works.

The parties agree that this Deed needs to be executed by the Consultant only and that this Deed is
irrevocably and unconditionally released to the Beneficiary for completion.

IN WITNESS of which this document is executed as a Deed and is delivered on the date first before

written.%8

[EXECUTED AS A DEED by [CONSULTANT] acting

by a Director and its Secretary/two Directors:

Director/Secretary]

%8 Note: this warranty needs to be signed by the Consultant only.
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[OR]

[EXECUTED AS A DEED by [CONSULTANT] acting
by a Director in the presence of a Withess:

Director

Signature (Withess) .......covvvvvvvceieieeeeeeeeeiiinnnn,
Print Name ...,

AAIESS ..o
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ANNEX 5

Consultant Deed of Novation

DATED 20[

[EMPLOYER]

and

[CONTRACTOR]

and

[CONSULTANT]

DEED OF NOVATION

[description]
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THIS AGREEMENT dated 20 ]

BETWEEN:
(1) [ 1(CRN ]) whose registered office is at |
] (the “Employer”);
(2) [ 1L(CRN ]) whose registered office is at |
] (the
“Contractor”); and
(3) [ ](CRN ]) whose registered office is at |
] (the
“Consultant”).

WHEREAS:

(A) The Employer has appointed the Consultant to provide [ ] services by an
agreement dated [ ] (the "Appointment”) in connection with the
development of | ]at] ] (the “Development”).

(B) The Employer has appointed the Contractor under a contract (the “Building Contract”) to
design and construct certain works as therein described (the “Works”).

(© The Employer, Consultant and Contractor have agreed that from the date of this Agreement

the Contractor shall assume the obligations of the Employer and that the Consultant shall
perform its obligations under the Appointment in favour of the Contractor and that the
Employer and the Consultant shall each release the other from any obligations owed by the
other to them under the Appointment.

NOW IT IS HEREBY AGREED as follows:

1.

11

1.2

1.3

14

NOVATION

The Employer hereby releases and discharges the Consultant from any and all obligations
and liabilities owed to the Employer under the Appointment.

The Consultant undertakes to perform the Appointment and to be bound by its terms in every
way as if the Contractor were, and had been from the inception, a party to the Appointment
in lieu of the Employer.

The Consultant hereby releases and discharges the Employer from any and all obligations
and liabilities owed to the Consultant under the Appointment and accepts the liability of the
Contractor under the Appointment in lieu of the liability of the Employer.

For the avoidance of doubt the Consultant undertakes with and warrants to the Contractor
that it has carried out and will carry out the duties and obligations on its part to be performed
under the Appointment, and that in performing the same the Consultant has exercised and
will continue to exercise the professional skill, care and attention to be expected of a properly
qualified and competent member of the Consultant’s profession experienced in carrying out
services the like of those undertaken by the Consultant under the Appointment for services
of a similar size, scope, nature, complexity, location, timescale and value to the
Development.
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1.6

1.7

1.8

1.9

1.10

1.11

Without prejudice to clause 1.2, the Consultant warrants to the Contractor that it shall be
liable for any loss or damage suffered or incurred by the Contractor arising out of any
negligent act, default or breach by the Consultant in the performance of its obligations under
the Appointment prior to the date of this Agreement. Subject to any limitation of liability in the
Appointment, the Consultant shall be liable for such loss or damage notwithstanding that
such loss or damage would not have been suffered or incurred by the Employer (or suffered
or incurred to the same extent by the Employer).

The Consultant acknowledges that all fees and expenses properly due to the Consultant
under the Appointment up to the date of this Agreement have been paid in full by the
Employer.

All rights of action and remedies vested in the Employer against the Consultant under the
Appointment shall from the date of this Deed vest in the Contractor.

All rights of action and remedies vested in the Consultant against the Employer under and in
respect of the Appointment shall from the date of this Deed lie against the Contractor.

The Contractor undertakes to perform the Appointment and to be bound by its terms in every
way as if the Contractor were, and had been from the inception, a party to the Appointment
in lieu of the Employer.

Nothing in this Deed shall affect or derogate from any collateral warranty given or to be given
by the Consultant to the Employer respecting the Development.

At the date of this Deed, the Consultant has provided to the Employer, duly executed, all
Collateral Warranties it was obliged to provide under the terms of the Appointment.

PROPER LAW AND JURISDICTION

This Agreement and the parties’ non contractual duties and/or obligations shall be governed
and construed according to English law. Any dispute shall be subject to the jurisdiction of the
English courts.

CONTRACTS (RIGHTS OF THIRD PARTIES) ACT 1999

The parties to this Agreement do not intend that any of its terms will be enforceable by virtue
of the Contracts (Rights of Third Parties) Act 1999 by any person not a party to it provided
always that this clause 3 shall not affect any right or remedy which exists or is available to
any person apart from such Act.

COUNTERPARTS

This Agreement may be executed in any number of counterparts, each of which when
executed and delivered shall constitute an original of this Agreement, but all the counterparts
shall together constitute the same Agreement.

ELECTRONIC EXECUTION

Each party agrees that this Agreement may be signed by electronic signature (whatever form
the electronic signature takes) and that this method of signature is as conclusive of their
intention to be bound by this Agreement as if signed by manuscript signature.
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IN WITNESS whereof the parties hereto have executed this Agreement as a Deed the day and year
first before written.
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[THE _CORPORATE SEAL of the )
SECRETARY OF STATE FOR
EDUCATION] herewith  affixed is)
authenticated by: )

Full name (BLOCK CAPITALYS)

OR

EXECUTED AS A DEED (but not delivered
until the date hereof) by affixing the
Common Seal of [EMPLOYER] in the
presence of:

Authorised Signatory

OR

EXECUTED AS A DEED by [EMPLOYER]
acting by a Director and its Secretary/two
Directors:

Director

Director/Secretary
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EXECUTED (but not delivered
until the date hereof)

AS A DEED by
[CONTRACTOR]

acting by:

Director

Director/Secretary

EXECUTED (but not delivered
until the date hereof)

AS A DEED by
[CONSULTANT]

acting by:

Director

Director/Secretary
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ANNEX 6

PARENT COMPANY GUARANTEE

DATED 20[

[GUARANTOR]

and

[EMPLOYER]

PARENT COMPANY GUARANTEE
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THIS AGREEMENT dated 20[ ] is made BETWEEN:

(1)

[ ] whose registered office is at [

] (the “Guarantor”); and

(2) [ Jof [ ]
] (the “Employer” which expression shall include its
successors in title and permitted assignees).
BACKGROUND
(A) The Employer has entered into a contract | ] (the “Contract”) (which
expression shall include all plans, specifications, bills of quantities and other documents
incorporated therein) with [ ] whose registered office is
at[ ] (the “Contractor”) in relation to the carrying out,
construction and completion of certain works by the Contractor as more particularly described
as the “Works” (and which expression has the same meaning in this Deed).
(B) The Contractor is a wholly owned subsidiary company of the Guarantor under the Companies
Act 2006.
(© The Guarantor has agreed to guarantee the performance of all of the Contractor’s obligations

under the Contract in the manner appearing below.

IT IS AGREED as follows:

1.

2.

2.1

211

2.1.2

GUARANTEE

In consideration of the Employer entering into the Contract, the Guarantor HEREBY
irrevocably COVENANTS AND GUARANTEES to the Employer and its successors and
assigns, the full, faithful and punctual performance, observance and compliance respectively
by the Contractor of each and every of the terms, provisions, conditions, obligations,
undertakings and agreements on the part of the Contractor to be performed, observed or
carried out by the Contractor as contained or referred to in the Contract as such Contract may,
from time to time, be amended (hereinafter called the “Obligations”).

PERFORMANCE OBLIGATIONS AND INSOLVENCY
If, at any time:
any default is made by the Contractor in the performance of any of the Obligations; or

the Contractor is Insolvent (as defined under the Contract),

the Guarantor will well and truly perform or cause to be so performed each and every one of the

3.1

Obligations and/or will pay any sum or sums that may be payable in consequence of the
Contractor’s insolvency or any default made by the Contractor in the performance of any of
the Obligations.

LIABILITY
As between the Guarantor and the Employer (but without affecting the Obligations), the

Guarantor shall remain liable under this Guarantee as if he were the sole principal obligor and
not merely a guarantor.
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3.2

4.1

4.2

4.3

Subiject to the provisions of clause 5, the Guarantor shall not be discharged nor shall its liability
be affected by anything which would not discharge it or affect its liability if it was the sole
principal obligor including, but not limited to:

3.2.1 any amendment, modification, waiver, consent or variation, express or implied, to the
scope of the Works or to the Contract or any related documentation;

3.2.2  the granting of any extensions of time or forbearance, forgiveness or indulgences in
relation to time to the Contractor;

3.2.3 the enforcement, absence of enforcement or release of the Contract or of any
security, right of action or other guarantee or indemnity;

3.2.4  the dissolution, amalgamation, reconstruction, reorganisation of the Contractor;
3.2.5 any defect in any provision of the Contract or any of the Obligations;

3.2.6 any indulgence or additional or advanced payment, forbearance, payment or
concession to the Contractor;

3.2.7 any compromise of any dispute with the Contractor;

3.2.8 any failure of supervision to detect or prevent any fault of the Contractor; or
3.2.9 any assignment of the benefit of the Contract.

ASSIGNMENT

This Guarantee and the benefit conferred by it may be assigned by the Employer to any party
to whom he assigns or novates its interest under the Contract, at any time and references to
the Employer shall include its assigns.

Save for the provision of clause 4.1 above, this Guarantee and the benefit conferred by it may
not be assigned by either party.

The Guarantor shall not contend that any assignee or person who receives the benefit of and
the rights on the part of the Employer pursuant to clause 4.1 is precluded or prevented from
recovering any loss resulting from any breach of this Guarantee (whatever the date of such
breach) by reason that that person is an assignee or received the benefit of and the rights on
the part of the Employer pursuant to clause 4.1 or is otherwise not the original beneficiary
under this Guarantee or by reason that the original beneficiary or any intermediate beneficiary
escaped any loss resulting from such breach by reason of the disposal of any interest in the
Works or Contract or that the original beneficiary or any intermediate beneficiary has not
suffered any or as much loss.

LIMIT OF LIABILITY

The Guarantor shall have no greater liability to the Employer under this Guarantee than he
would have had had he been named as Contractor under the Contract and shall be entitled in
any action or proceedings by the Employer to raise equivalent rights in defence of liability as
if the Guarantor had been a party to the Contract as joint contractor.

THIRD PARTY RIGHTS
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7.1

7.2

10.

No term of this Deed is enforceable under the Contracts (Rights of Third Parties) Act 1999 by
a person who is not party to this Deed. This clause does not affect any right or remedy of any
person which exists or is available otherwise than pursuant to that Act.

NOTICES

Any notice to be given by any party will be sufficiently served if sent by hand or by post to the
registered office or if there is none the last known address of the party to be served or by e-
mail to the addresses set out below:

7.1.1 Guarantor: [e-mail address]*®
7.1.2 Employer: [e-mail address] %
or as otherwise specified by the relevant party by notice in writing to the other party.

Any notice sent by hand or by post in accordance with clause 7.1 shall, subject to proof to the
contrary, be deemed to have been received on the second Business Day after the date of
posting and when sent by email, it shall, subject to proof to the contrary, be deemed to have
been received on the second Business Day after being sent.

GOVERNING LAW

The construction, validity and performance of this Guarantee and the parties’ non contractual
duties and/or obligation is subject to English law and the courts of England and Wales shall
have jurisdiction over any dispute or difference arising out of or in connection herewith.

COUNTERPARTS

This Guarantee may be executed in any number of counterparts, each of which when executed
and delivered shall constitute an original of this Guarantee, but all the counterparts shall
together constitute the same Guarantee.

ELECTRONIC EXECUTION

Each party agrees that this Guarantee may be signed by electronic signature (whatever form
the electronic signature takes) and that this method of signature is as conclusive of their
intention to be bound by this Guarantee as if signed by manuscript signature.

EXECUTED AS A DEED by

[GUARANTOR] acting by

a Director and its Secretary/two Directors:

Director

Director/Secretary

% Insert e-mail address

100 |nsert e-mail address
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[THE _CORPORATE SEAL of the
SECRETARY OF STATE FOR
EDUCATION] herewith affixed is
authenticated by:

Full name (BLOCK CAPITALYS)

OR

[EXECUTED AS A DEED (but not
delivered until the date hereof) by affixing
the Common Seal of [EMPLOYER] in the
presence of:

Authorised Signatory]

OR

EXECUTED AS A DEED by [EMPLOYER]
acting by a Director and its Secretary/two
Directors:

Director/Secretary

)
)
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ANNEX 7
EMPLOYER POLICIES

[EMPLOYER TO PROVIDE ANY EXISTING POLICIES]
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ANNEX 8

[ASBESTOS SURVEY]

Survey Type Location Survey Survey date Reference
Company

Without prejudice to the paragraph below, Asbestos that is noted in the Asbestos Survey as
[“‘presumed” (but excluding “strongly presumed” which shall be considered identified Asbestos) or
“suspected” or is referred to as “assumed” (but excluding “strongly assumed” which shall be
considered identified Asbestos) or “may be present’]'®! is not identified Asbestos for the purposes of
this Contract. All other references to Asbestos in the Asbestos Survey are identified Asbestos for the
purposes of this Contract.

Notwithstanding the paragraph above, [insert list/pages/section] of the [insert reference to survey] has
been annotated and is attached to show where the Contractor has not made an allowance for
Asbestos. If not marked otherwise, the Contractor has made an allowance for the Asbestos noted in
the Asbestos register.%?

101 TA to review to ensure terminology matches that used in the relevant survey(s).

122 Optional paragraph to be used if there is specific list / risk register etc. in a survey which contains items which the Parties have agreed
not to include in the Contract Sum.
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ANNEX 9

[BUILDING SURVEY]

Survey type

Location'®

Survey
Company

Survey date

Reference

1% This should refer to details of the Site, area, etc which was subject to the survey.
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ANNEX 10

CONSTRUCTION PROGRAMME
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ANNEX 11

[EXISTING AND REFURBISHED BUILDINGS]
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ANNEX 12

[MILESTONE SCHEDULE]
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ANNEX 13

SITE PLAN
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ANNEX 14

SITE SURVEY

Survey type

Location'®

Survey
Company

Survey date

Reference

% This should refer to details of the Site, area, etc which was subject to the survey.
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ANNEX 15

[EXCLUDED DEFECTS]
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ANNEX 16

[PERFORMANCE BOND]

DATED 20[

and

and

PERFORMANCE BOND
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THIS GUARANTEE BOND is made as a deed BETWEEN the following parties whose names and registered
office addresses are set out in the Schedule to this Bond (the Schedule):

(0] The Contractor as principal

(2) The Guarantor as guarantor; and

3) The Employer as beneficiary

WHEREAS

(D) By a design and build contract (the “Contract”) entered into between the Employer and the Contractor
particulars of which are set out in the Schedule to this Guarantee Bond the Contractor has agreed with
the Employer to carry out and complete the works defined in the Contract as “the Works” (and which
expression has the same meaning in this Guarantee Bond) upon and subject to the terms and conditions
therein set out.

2) The Guarantor has agreed with the Employer at the request of the Contractor to guarantee the

performance of the obligations of the Contractor under the Contract upon the terms and conditions of
this Guarantee Bond subject to the limitation set out in clause 2.

NOW THIS DEED WITNESSES as follows:

1.

11

1.2

1.3

3.1

3.2

The Guarantor guarantees to the Employer that in the event:
of a breach of the Contract by the Contractor;
that the Contractor is Insolvent (as defined under the Contract); or

that the Contract, or the employment of the Contractor, is determined by reason of any one or more of
the events set out in Clauses [8.4, 8.5 and 8.6] of the Contract

the Guarantor shall satisfy and discharge the damages sustained by the Employer, subject to the
provisions of this Guarantee Bond. The damages sustained by the Employer shall be such sums as
established and ascertained pursuant to and in accordance with the provisions of, or by reference to,
the Contract.

The maximum aggregate liability of the Guarantor and the Contractor under this Guarantee Bond shall
not exceed the sum set out in the Schedule (the “Bond Amount”). Subject to such limitation, and to
clause 4 below, the liability of the Guarantor shall be co-extensive with the liability of the Contractor
under the Contract.

The Guarantor shall not be discharged or released by any alteration:

of any of the terms, conditions and provisions of the Contract; or

in the extent or nature of the Works

and no waivers or concession or allowance of time by the Employer under or in respect of the Contract
or the Works shall in any way release, reduce or affect the liability of the Guarantor under this Guarantee
Bond.

Whether or not this Guarantee Bond shall be returned to the Guarantor, the obligations of the Guarantor
under this Guarantee Bond shall be released and discharged absolutely upon Expiry (as defined in the
Schedule). This applies except in respect of any breach of the Contract which has occurred and in

respect of which a notice of claim (in writing, containing particulars of such breach) has been sent to
the Guarantor before Expiry.
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6.1

6.2

The Contractor having requested the execution of this Guarantee Bond by the Guarantor undertakes to
the Guarantor (without limitation of any other rights and remedies of the Employer or the Guarantor
against the Contractor) to perform and discharge the obligations on his part set out in the Contract.

The Employer may assign this Guarantee Bond, and the benefits of it, to any party to whom he assigns
his interest under the Contract, at any time. References to the Employer shall include his assigns.

The Guarantor shall not contend that any assignee or person who receives the benefit of and the rights
on the part of the Employer pursuant to clause 6.1 is precluded or prevented from recovering any loss
resulting from any breach of this Guarantee Bond (whatever the date of such breach) by reason that
that person is an assignee or received the benefit of and the rights on the part of the Employer pursuant
to clause 6.1 or is otherwise not the original beneficiary under this Guarantee Bond or by reason that
the original beneficiary or any intermediate beneficiary escaped any loss resulting from such breach by
reason of the disposal of any interest in the Works or site or that the original beneficiary or any
intermediate beneficiary has not suffered any or as much loss.

This Guarantee Bond and the parties’ non contractual duties and/or obligations shall be governed by
and construed in accordance with the laws of England and Wales and only the courts of England and
Wales shall have jurisdiction hereunder.

A person who is not a party to this Guarantee Bond shall have no right under the Contracts (Rights of
Third Parties) Act 1999 to enforce any term of this Guarantee Bond. This clause does not affect any
right or remedy of any person which exists or is available otherwise than pursuant to that Act.

This Guarantee Bond may be executed in any number of counterparts, each of which when executed

and delivered shall constitute an original of this Guarantee Bond, but all the counterparts shall together
constitute the same Guarantee Bond.
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THE SCHEDULE

The Contractor: | ] whose registered office address is at [
]
The Guarantor: [ ] whose registered office address is at [
]
The Employer: [ ]Jof [ ]including his successors in title and permitted assignees
The Contract: A contract [dated the  day of ] between the Employer and the Contractor
for the design and construction of the Works for the original Contract Sum of | ] pounds (£
)
The Bond Amount: The sum of £] ] pounds sterling (£ )

Expiry: Subject to any Employer’s prior claims under clause 4 of this Guarantee Bond, Expiry occurs when,
pursuant to clause 2.27 of the Contract, the Employer issues a Practical Completion Statement in respect of the
Works or, if the Works are divided into Sections, the Employer has issued Section Completion Statements in
respect of all Sections of the Works

IN WITNESS whereof the Contractor and the Guarantor have executed and delivered this Guarantee Bond as
a Deed

This day of Two Thousand and

EXECUTED AND DELIVERED as a Deed by
CONTRACTOR

Director

Director/Secretary

EXECUTED AND DELIVERED as a Deed by
GUARANTOR

Director

Director/Secretary
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[THE CORPORATE SEAL of the
SECRETARY OF STATE FOR
EDUCATION] herewith  affixed is
authenticated by:

Full name (BLOCK CAPITALS)

OR

[EXECUTED AS A DEED (but not
delivered until the date hereof) by affixing
the Common Seal of [EMPLOYER] in the
presence of:

Authorised Signatory]

OR

EXECUTED AS A DEED by [EMPLOYER]
acting by a Director and its Secretary/two
Directors:

Director/Secretary

)
)
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ANNEX 17

[EMPLOYER NECESSARY CONSENTS]'®

Employer Necessary Date by which the Employer will execute (or shall procure
Consent that the landowner shall execute) and deliver the Employer
Necessary Consent agreement to the Contractor

Within. Business Days of receipt of the Employer Necessary
Consent agreement from the Contractor

Within jBusiness Days of receipt of the Employer Necessary
Consent agreement from the Contractor

Within -Business Days of receipt of the Employer Necessary
Consent agreement from the Contractor

105 This should list the Consents that the Contractor cannot legally obtain. Each Employer Necessary Consent should be clearly identified
in Annex 17.
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ANNEX 18
UK GDPR

In this Annex unless the context otherwise requires, defined terms shall, save where they are defined
below, have the meanings ascribed to them in this Contract:

Controller, Processor, take the meaning given in the UK GDPR;
Data Subject, Personal

Data, Personal Data

Breach, Data Protection

Officer:

Data Protection Impact an assessment by the Controller of the impact of the envisaged
Assessment: processing on the protection of Personal Data;

Data Protection (i) the UK GDPR and any applicable national implementing laws as

Legislation: amended from time to time (ii) the DPA 2018 to the extent that it relates
to processing of personal data and privacy; (iii) all applicable law about
the processing of personal data and privacy;

Data Loss Event: any event that results, or may result, in unauthorised access to
Personal Data held by the Processor under this Contract, and/or actual
or potential loss and/or destruction of Personal Data in breach of this
Contract, including any Personal Data Breach;

Data Subject Request: a request made by, or on behalf of, a Data Subject in accordance with
rights granted pursuant to the Data Protection Legislation to access
their Personal Data;

Joint Controllers: where two or more Controllers jointly determine the purposes and
means of processing;

Law: any law, statute, subordinate legislation within the meaning of section
21(1) of the Interpretation Act 1978, bye-law, enforceable right within
the meaning of section 2 of the European Communities Act 1972,
regulation, order, mandatory guidance or code of practice, judgment
of a relevant court of law, or directives or requirements of any
regulatory body with which the Contractor is bound to comply;

Processor Personnel: means all directors, officers, employees, agents, consultants and
contractors of the Processor and/or of any Sub-Processor engaged in
the performance of his obligations under this Contract;

Protective Measures: appropriate technical and organisational measures which may include:
pseudonymising and encrypting Personal Data, ensuring
confidentiality, integrity, availability and resilience of systems and
services, ensuring that availability of and access to Personal Data can
be restored in a timely manner after an incident, and regularly
assessing and evaluating the effectiveness of the such measures
adopted by it;

Sub-Processor: any third party appointed to process Personal Data on behalf of that
Processor related to this Contract.

1. DATA PROTECTION

a. The Parties acknowledge that for the purposes of the Data Protection Legislation, the
Employer is the Controller and the Contractor is the Processor unless otherwise specified in
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the Schedule to this Annex. The only processing that the Processor is authorised to do is listed
in the Schedule to this Annex by the Controller and may not be determined by the Processor.

The Processor shall notify the Controller immediately if he considers that any of the
Controller’s instructions infringe the Data Protection Legislation.

The Processor shall provide all reasonable assistance to the Controller in the preparation of
any Data Protection Impact Assessment prior to commencing any processing. Such
assistance may, at the discretion of the Controller, include:

@)

(b)

(©)
(d)

a systematic description of the envisaged processing operations and the purpose of
the processing;

an assessment of the necessity and proportionality of the processing operations in
relation to the services and Works;

an assessment of the risks to the rights and freedoms of Data Subjects; and

the measures envisaged to address the risks, including safeguards, security measures
and mechanisms to ensure the protection of Personal Data.

The Processor shall, in relation to any Personal Data processed in connection with its
obligations under this Contract:

(@)

(b)

(©)

process that Personal Data only in accordance with the Schedule to this Annex, unless
the Processor is required to do otherwise by Law. If he is so required the Processor
shall promptly notify the Controller before processing the Personal Data unless
prohibited by Law;

ensure that he has in place Protective Measures, are appropriate to protect against a
Data Loss Event, which the Controller may reasonably reject (but failure to reject shall
not amount to approval by the Controller of the adequacy of the Protective Measures),
having taken account of the:

0] nature of the data to be protected,;

(ii) harm that might result from a Data Loss Event;

(iii) state of technological development; and

(iv) cost of implementing any measures;

ensure that:

® the Processor Personnel do not process Personal Data except in accordance
with this Contract (and in particular the Schedule to this Annex);

(ii) he takes all reasonable steps to ensure the reliability and integrity of any
Processor Personnel who have access to the Personal Data and ensure that
they:

(A) are aware of and comply with the Processor's duties under this
paragraph;

(B) are subject to appropriate confidentiality undertakings with the
Processor or any Sub-Processor;
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(d)

(e)

(© are informed of the confidential nature of the Personal Data and do not
publish, disclose or divulge any of the Personal Data to any third Party
unless directed in writing to do so by the Controller or as otherwise
permitted by this Contract; and

(D) have undergone adequate training in the use, care, protection and
handling of Personal Data; and

not transfer Personal Data outside of the United Kingdom unless the prior written
consent of the Controller has been obtained and the following conditions are fulfilled:

0] the Controller or the Processor has provided appropriate safeguards in relation
to the transfer as determined by the Controller;

(ii) the Data Subject has enforceable rights and effective legal remedies;

(i) the Processor complies with his obligations under the Data Protection
Legislation by providing an adequate level of protection to any Personal Data
that is transferred (or, if it is not so bound, uses its best endeavours to assist
the Controller in meeting his obligations); and

(iv) the Processor complies with any reasonable instructions notified to him in
advance by the Controller with respect to the processing of the Personal Data;

at the written direction of the Controller, delete or return Personal Data (and any copies
of it) to the Controller on termination of the Contractor's employment under this
Contract unless the Processor is required by Law to retain the Personal Data.

Subject to paragraph 1f, the Processor shall notify the Controller immediately if it:

@)
(b)
(©)

(d)

(e)

(f)

receives a Data Subject Request (or purported Data Subject Request);
receives a request to rectify, block or erase any Personal Data;

receives any other request, complaint or communication relating to either Party’s
obligations under the Data Protection Legislation;

receives any communication from the Information Commissioner or any other
regulatory authority in connection with Personal Data processed under this Contract;

receives a request from any third Party for disclosure of Personal Data where
compliance with such request is required or purported to be required by Law; or

becomes aware of a Data Loss Event.

The Processor’s obligation to notify under paragraph le shall include the provision of further
information to the Controller in phases, as details become available.

Taking into account the nature of the processing, the Processor shall provide the Controller
with full assistance in relation to either Party’s obligations under Data Protection Legislation
and any complaint, communication or request made under paragraph le (and insofar as
possible within the timescales reasonably required by the Controller) including by promptly
providing:

@)

the Controller with full details and copies of the complaint, communication or request;
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(b) such assistance as is reasonably requested by the Controller to enable the Controller
to comply with a Data Subject Request within the relevant timescales set out in the
Data Protection Legislation;

(c) the Controller, at his request, with any Personal Data it holds in relation to a Data
Subiject;

(d) assistance as requested by the Controller following any Data Loss Event;

(e) assistance as requested by the Controller with respect to any request from the
Information Commissioner’'s Office, or any consultation by the Controller with the
Information Commissioner’s Office.

The Processor shall maintain complete and accurate records and information to demonstrate

its compliance with this clause. This requirement does not apply where the Processor employs

fewer than 250 staff, unless:

(a) the Controller determines that the processing is not occasional;

(b) the Controller determines the processing includes special categories of data as
referred to in Article 9(1) of the UK GDPR or Personal Data relating to criminal
convictions and offences referred to in Article 10 of the UK GDPR; or

(c) the Controller determines that the processing is likely to result in a risk to the rights and
freedoms of Data Subjects.

The Processor shall allow for audits of his data processing activity by the Controller or the
Controller’'s designated auditor.

Each Party shall designate his own Data Protection Officer if required by the Data Protection
Legislation.

Before allowing any Sub-Processor to process any Personal Data related to this Contract, the
Processor must:

(a) notify the Controller in writing of the intended Sub-Processor and processing;
(b) obtain the written consent of the Controller;

(c) enter into a written agreement with the Sub-Processor which give effect to the terms
set out in this paragraph 1k such that they apply to the Sub-Processor; and

(d) provide the Controller with such information regarding the Sub-Processor as the
Controller may reasonably require.

The Processor shall remain fully liable for all acts or omissions of any of its Sub-Processors.
The Controller may, at any time on not less than || G < isc this
paragraph by replacing it with any applicable controller to processor standard clauses or
similar terms forming part of an applicable certification scheme (which shall apply when
incorporated by attachment to this Contract).

The Parties agree to take account of any guidance issued by the Information Commissioner’s
Office. The Controller may on not less than ||| | | I to the Processor amend
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this Contract to ensure that it complies with any guidance issued by the Information
Commissioner’s Office.

Where the Parties include two or more Joint Controllers as identified in the Schedule in
accordance with UK GDPR Article 26, those Parties shall enter into a Joint Controller
Agreement based on the terms outlined in the Schedule in replacement of paragraphs 1a —
1n for the Personal Data under joint control.

Schedule: Schedule of Processing, Personal Data and Data Subjects’%®

The Parties do not anticipate that this Contract will involve any processing of Personal Data by the
Contractor on behalf of the Employer, and the Contractor is not authorised by the Employer to process
Personal Data under the terms of this Contract. The remainder of this Schedule will only be completed
and have effect if the Employer instructs the Contractor to process Personal Data under the terms of
this Contract.

This Schedule shall be completed by the Controller, who may take account of the view of the
Processors, however the final decision as to the content of this Schedule shall be with the Controller
at its absolute discretion.

1. The contact details of the Controller's Data Protection Officer are: [Insert contact details]

2. The contact details of the Processor’'s Data Protection Officer are: [Insert contact details]

3. The Processor shall comply with any further written instructions with respect to processing by

the Controller.

4. Any such further instructions shall be incorporated into this Schedule.
Description Details
Identity of the The Parties acknowledge that for the purposes of the Data Protection
Controller and Legislation, the Employer is the Controller and the Contractor is the
Processor Processor in accordance with paragraph 1.

Subject matter of the | [This should be a high level, short description of what the processing is
processing about i.e. its subject matter of the contract.

Example: The processing is needed in order to ensure that the Processor
can effectively deliver the contract to provide a service to members of the
public. ]

Duration of the [Clearly set out the duration of the processing including dates]
processing

106 This schedule will only need to be completed if the Employer authorises the Contractor to process personal
data.
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Description Details

Nature and [Please be as specific as possible, but make sure that you cover all
purposes of the intended purposes.

processing

The nature of the processing means any operation such as collection,
recording, organisation, structuring, storage, adaptation or alteration,
retrieval, consultation, use, disclosure by transmission, dissemination or
otherwise making available, alignment or combination, restriction, erasure
or destruction of data (whether or not by automated means) etc.

The purpose might include: employment processing, statutory obligation,
recruitment assessment etc]

Type of Personal
Data being
processed

[Examples here include: name, address, date of birth, NI number,
telephone number, pay, images, biometric data etc]

Categories of Data
Subject

[Examples include: Staff (including volunteers, agents, and temporary
workers), customers/ clients, suppliers, patients, students / pupils,
members of the public, users of a particular website etc]

Plan for return and
destruction of the
data once the
processing is
complete

UNLESS
requirement under
union or member
state law to preserve
that type of data

[Describe how long the data will be retained for, how it be returned or
destroyed]
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ANNEX 19

[PROJECT BANK ACCOUNT]

Part 1 - Project Bank Account Trust Deed

THIS AGREEMENT is dated 20] ] and made BETWEEN:

[(1) [FRAMEWORK USER] a company registered in England (registration number [ )i

whose registered office is at [ ] (the “Employer”);]

[(1) THE SECRETARY OF STATE FOR EDUCATION of Sanctuary Buildings, Great Smith Street,

2)

(3)

London, SW1P 3BT (the “Employer”);]

[CONTRACTOR] a company registered in England (registration number [ )  whose
registered office is at [ ] (the “Contractor”); and

[CONTRACTOR'’S SUPPLY CHAIN MEMBER] a company registered in England (registration
number [ ]) whose registered office is at [

[CONTRACTOR'’S SUPPLY CHAIN MEMBER] a company registered in England (registration
number [ ]) whose registered office is at [ ]

[CONTRACTOR'’S SUPPLY CHAIN MEMBER] a company registered in England (registration
number [ ]) whose registered office is at [

(together the “Contractor’s Supply Chain Members”);

each one a Party and together the Parties.

RECITALS

(A)

(B)

(©)

The Employer and the Contractor have entered into a contract for the Works (the “Building
Contract”).

The Contractor's Supply Chain Members have entered into contracts with the Contractor in
connection with the Works.

The Employer and the Contractor have established a bank account (the “Project Bank
Account”) to make provision for payment from the Employer to the Contractor and the
Suppliers.

Definitions and Interpretation

Unless the context otherwise requires all defined terms shall have the same meanings given
to them in the Building Contract

Operation of the Project Bank Account
2.1 The parties to this Deed agree that:

2.1.1 any sums due and properly owing to the Contractor and Contractor's Supply
Chain Members (as the case may be) are held in trust in the Project Bank

147



Account for distribution in accordance with the banking arrangements
applicable to the Project Bank Account,

2.1.2 further Contractor's Supply Chain Members may be added as parties to this
deed with the agreement of the Employer and the Contractor by way of a joining
Deed. The agreement of the Employer and the Contractor shall be treated as
agreement by the Contractor’s Supply Chain Members who are parties to this
Deed;

2.1.3 this Deed is subject to the law of the Building Contract, and

2.1.4 the benefits under this Deed may not be assigned.

3 Counterparts

This Deed may be executed in one or more counterparts. Any single counterpart or a set of
counterparts executed, in either case, by all the parties shall constitute a full and original
instrument for all purposes.

Executed as a deed and delivered on the date stated at the beginning of this Deed.
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Part 2 — Project Bank Account Joining Deed
THIS AGREEMENT is dated 20[ ] and made BETWEEN:

[(1) [FRAMEWORK USER] a company registered in England (registration number [ D
whose registered office is at [ ] (the “Employer”);]

[(1) THE SECRETARY OF STATE FOR EDUCATION of Sanctuary Buildings, Great Smith Street,
London, SW1P 3BT (the “Employer”);]

(2) [CONTRACTOR] a company registered in England (registration number [ 1) whose
registered office is at [ ] (the “Contractor”); and

(3) [CONTRACTOR’'S SUPPLY CHAIN MEMBER] a company registered in England (registration
number [ ]) whose registered office is at [ ] (the “Additional
Contractor’s Supply Chain Member”)

each one a Party and together the Parties.

RECITALS

(A) The Employer and the Contractor have entered into a contract for the Works (the “Building
Contract”).

(B) The Contractor’'s Supply Chain Members have entered into contracts with the Contractor in
connection with the Works.

(©) The Employer and the Contractor have established the Project Bank Account to make
provision for payment from the Employer to the Contractor and the Contractor’'s Supply Chain
and, along with the Contractor’s Supply Chain Members, have entered into a Deed (the
“Project Bank Account Trust Deed”) for the operation of the Project Bank Account.

1 Definitions and Interpretation

Unless the context otherwise requires all defined terms shall have the same meanings given
to them in the Building Contract and the Project Bank Account Trust Deed (as appropriate).

2 Agreement
2.1 The patrties to this Deed agree that:

2.1.1 the Additional Contractor's Supply Chain Member may join the Project Bank Account
Trust Deed,

2.1.2 the Additional Contractor’s Supply Chain Member becomes a party to the Project Bank
Account Trust Deed from the date of this Deed,

2.1.3 this Deed is subject to the law of the Building Contract, and
2.1.4 the benefits under this deed may not be assigned.

3 Counterparts
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This Deed may be executed in one or more counterparts. Any single counterpart or a set of
counterparts executed, in either case, by all the parties shall constitute a full and original
instrument for all purposes.

Executed as a Deed and delivered on the date stated at the beginning of this Deed
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ANNEX 20197

REQUIREMENTS FOR PRACTICAL COMPLETION

Practical Completion shall mean a stage of completeness of the Works (or Section) such that:

5.

10.

11.

12.

13.

14.
15.

16.

17.

18.

the Works have been carried out and completed in accordance with the Employer's
Requirements and Contractor’s Proposals, and all Consents;

the Works have been designed, constructed, remodelled or refurbished in the forms and
materials described and as approved in any Consents and the Employer's Requirements and
Contractor’s Proposals;

any New Buildings have been located on each of the Sites, together with external hard and
soft play [and landscaped areas]'®, and with the sports and recreational facilities as shown in
the Employer's Requirements and the Contractor's Proposals and as approved in any
Consents;

external fencing, gates, security equipment, vehicular and pedestrian access are complete as
described in the Employer's Requirements and the Contractor's Proposals;

any Buildings that are to be made weatherproof and watertight as part of the Works are
weatherproof and watertight;

the building services and drains comply with the Employer's Requirements and the
Contractor’s Proposals in all material respects;

the Buildings, and where relevant the Sites, are clean and tidy and all debris, hoarding, surplus
material and rubbish has been removed;

the Contractor has provided to the Employer all information required by the Contract relating
to the Works including (but not limited to) operation and maintenance manuals to enable the
occupation and unfettered beneficial use of the Works in accordance with clause 2.37 and,
where required, the models defined in the BIM Protocol or deliverables at the completion of
construction at the level of detail defined in the BIM Protocol;

the Contractor has provided a planned maintenance programme in relation to the Works or
the parts of the Works in accordance with the Employer’'s Requirements;
all statutory certificates have been issued including but not limited to the fire certificate;

all testing, commissioning and witnessing are complete and all certification has been issued
as detailed on the handover check list;

all mechanical and electrical installation work is complete and the plant and equipment are
safe for use;

all collateral warranties required to be provided in accordance with Articles 9, 10 and 11 have
been provided,;

any tests for active ICT infrastructure have been met in accordance with the Employer’s
Requirements;

107 Where Sectional Completion applies, Annex 20 should be tabulated to indicate which completion requirements apply to each Section,
such Sections to be clearly defined.

108 | andscape works may be excluded if this work is required to be carried out during the next available planting season.
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19. [The decanting into the [New Buildings][Refurbished Buildings] shall have been completed in
accordance with the provisions of the Decant Protocol as set out in Annex 22;]*%°

20. The Practical Completion Statement relating to the Works or Section!'® (as the case may be)
can be issued notwithstanding that any or all of the Post Practical Completion Activities have
not been completed; and

21. Notwithstanding any other provision of this Contract, the Contractor shall carry out and
complete the Post Practical Completion Activities. To the extent that the Contractor is unable
to or fails to complete all or any part of the Post Practical Completion Activities as required by
the Employer's Requirements, then such Post Practical Completion Activities, or any
incomplete part of the Post Practical Completion Activities, shall be deemed to be defects,
shrinkages, other faults or incomplete works as referred to in clauses 2.35 and 2.35B.

109 To be included if decant is included in the Works.

110 where Sectional Completion applies, TA to ensure that the Employer's Requirements clearly set out to which sections the Post Practical
Completion Activities apply.
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ANNEX 21

[INSURANCE]!11

Part 1 - Policies to be taken out by the Contractor and maintained during

the carrying out of the Works?*?

Common to each policy in Part 1 (unless stated otherwise):

Insureds:

1. the Employer/any other freeholder or leasehold owner of the Site;

2. the Contractor;

3. Sub-Contractors;

4. the Design Consultants (for their site activities only);

each for their respective rights and interests in the Works.
1. CONTRACTOR'S “ALL RISKS” INSURANCE

11

1.2

1.3

1.4

15

1.6

Insured Property

The permanent and temporary works, materials (including but not limited to equipment
supplied by the Employer), goods, plant and equipment for incorporation in the Works
(other than constructional plant, tools, accommodation and equipment belonging to or the
responsibility of the Contractor) including goods and materials ordered by the Contractor
or the Contractor’s Persons but not yet incorporated into the Works and all other property
used or for use in connection with the Works.

Coverage
“All risks” of physical loss or damage to the Insured Property unless otherwise excluded.
Sum Insured

At all times an amount not less than the full reinstatement or replacement value of the
Insured Property, but not less than the Contract Sum plus provision to include Principal
Extensions as appropriate.

Territorial Limits

United Kingdom including offsite storage and whilst in transit.

Period of Insurance

From the date of this Contract until the Completion Date in respect of the Works as a whole
and thereafter in respect of defects liability until the issue of the Notice of Completion of
Making Good.

Cover Features and Extensions

1.6.1 Terrorism.

1.6.2 Munitions of war clause.

111 Only applicable on high value band.

112 part 1 should be amended on a project specific basis and, in particular, where a Contractor is using an existing group policy. It is accepted
that changes required by the use of a group policy will not provide the same protection as a project specific policy but the risk to the
Employer, depending on the specific details, should not increase from the position where a project specific policy is being used. All
amendments should be approved by the Employer’s insurance adviser.
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1.6.3

164
1.6.5
1.6.6
1.6.7
1.6.8

1.6.9

1.6.10
16.11
1.6.12
1.6.13
1.6.14

Professional fees clause (including Employer’s advisers’ fees incurred during any
period of reinstatement).

Debris removal clause.

Seventy two (72) hour clause.

European Union local authorities clause.

Free issue materials clause.

One hundred and fifteen per cent (115%) increase clause (‘day one

reinstatement’).

Additional costs of completion clause.

Automatic reinstatement of sum insured clause.

Plans and documents clause.

Loss minimisation.

Testing/commissioning period clause.

Repair/reinstatement basis of claims settlement with cash option for non-
reinstatement.

1.7 Principal Exclusions

1.7.1
1.7.2
1.7.3

1.7.4
1.75
1.7.6
1.7.7
1.7.8

War and related perils (UK market agreed wording).
Nuclear/radioactive risks (UK market agreed wording).

Pressure waves caused by aircraft and other aerial devices travelling at sonic or
supersonic speeds.

Wear, tear and gradual deterioration.
Consequential financial losses.

Cyber risks.

DES5 or its equivalent — design improvement.
Communicable disease.

2. CONSTRUCTION THIRD PARTY LIABILITY INSURANCE

2.1 Interest

To indemnify the Contractor in respect of all sums it may become legally liable!*® to pay
(including claimant’s costs and expenses) as damages in respect of accidental:

2.11
2.1.2
2.13

death, or bodily injury, illness, disease contracted by any person;
loss or damage to property; and

interference to property or any easement right of air, light, water or way or the
enjoyment or use thereof by obstruction, trespass, nuisance, loss of amenities,
or any like cause,

happening during the period of insurance and arising out of or in connection with the

Works.

2.2  Limit of Indemnity

113 Cover should be for contractual liability, statutory liability and liability in tort.
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2.3

2.4

2.5

2.6

2.7

As per contract particulars 6.4.1.

Territorial Limits

United Kingdom but worldwide in respect of non-manual visits.

Jurisdiction

Worldwide (excluding USA, Canada and Australia).

Period of Insurance

From the date of this Contract until the expiry of the issue of the Notice of Completion of
Making Good.

Cover Features and Extensions!*

26.1
2.6.2
2.6.3
264
2.6.5
2.6.6

Munitions of war.

Cross liability clause.

Contingent motor liability.

No exclusion of liability in connection with terrorism.

No exclusion of liability in connection with legionella.

No exclusion from the Insurance Act 2015.

Principal Exclusions

2.7.1

2.7.2

2.7.3

2.7.4

2.75

2.7.6

2.7.7

2.7.8
2.7.9
2.7.10
2.7.11

Liability for death, illness, disease or bodily injury sustained by employees of the
Insured.

Liability arising out of the use of mechanically propelled vehicles whilst required
to be compulsorily insured by legislation in respect of such vehicles.

Liability arising purely out of predetermined penalties or liqguidated damages
imposed under any contract entered into by the Insured.

Liability in respect of loss or damage to property in the care, custody and control
of the insured but this exclusion is not to apply to all property belonging to the
Employer that is in the care, custody and control of another Insured.

Liability arising out of technical or professional advice (given for a fee) other than
in respect of death or bodily injury to persons or damage to third party property.

Liability arising from the ownership, possession or use of any aircraft or marine
vessel.

Liability arising from seepage and pollution unless caused by a sudden,
unintended and unexpected occurrence.

Losses indemnified under the CAR policy.
Asbestos liability.

Cyber risks.

Communicable disease

114 For certain projects a legionella extension may be required. Similarly, depending on the scope and location of the project, terrorism cover
may be required.
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Part 2 - Endorsements'"®

Unless the context otherwise requires defined terms set out in the following endorsements shall have
the meaning set out in this Contract.

1. ENDORSEMENT 1 - CANCELLATION

1.1

1.2

This policy shall not be cancelled or terminated before the original expiry date is to take
effect except in respect of non-payment of premium.

The insurer shall by written notice advise the Employer:

121 at least [ JlIBusiness Days before any such cancellation or termination is
to take effect;

1.2.2  at least |Jjjj JlIBusiness Days before any reduction in limits or coverage or
any increase in deductibles is to take effect; and

1.2.3  of any act or omission or any event of which the insurer has knowledge and which
might invalidate or render unenforceable in whole or in part this policy.

2. ENDORSEMENT 2 - MULTIPLE INSURED/SUBROGATION/NON-VITIATION CLAUSE

2.1

2.2

23

24

2.5

Each of the parties comprising the Insureds shall for the purpose of this policy be
considered a separate co-insured entity, insured on a composite basis, with the words “the
insured” applying to each as if they were separately and individually insured provided that
the total liability of the insurers under each section of this policy to the insured collectively
shall not (unless the policy specifically permits otherwise) exceed the limit of indemnity or
amount stated to be insured under that section or policy. Accordingly, the liability of the
insurers under this policy to any one insured shall not be conditional upon the due
observance and fulfilment by any other insured party of the terms and conditions of this
policy or of any duties imposed upon that insured party relating thereto, and shall not be
affected by any failure in such observance or fulfilment by any such other insured party.

It is understood and agreed that any payment or payments by insurers to any one or more
of the insured shall reduce, to the extent of that payment, insurers’ liability to all such
parties arising from any one event giving rise to a claim under this policy and (if applicable)
in the aggregate.

Subject to the provisions of the Insurance Act 2015 Insurers shall be entitled to avoid
liability to or (as may be appropriate) claim damages from any insured party in
circumstances of fraud misrepresentation non-disclosure or material breach of warranty or
condition of this policy (each referred to in this clause as a “Vitiating Act”) committed by
that insured party save where such misrepresentation non-disclosure or breach of
warranty or condition was committed innocently and in good faith.

For the avoidance of doubt it is however agreed that a Vitiating Act committed by one
insured party shall not prejudice the right to indemnity of any other insured who has an
insurable interest and who has not committed the Vitiating Act.

Insurers hereby agree to waive all rights of subrogation and/or recourse which they may
have or acquire against any insured party (together with their employees and agents)
except where the rights of subrogation or recourse are acquired in consequence of a
Vitiating Act in which circumstances insurers may enforce such rights against the insured
responsible for the Vitiating Act notwithstanding the continuing or former status of the
vitiating party as an insured.

5The endorsement drafting in this Part 2 is recommended drafting. Whilst the Parties should endeavour to obtain cover in accordance with
these wordings, it is recognised that in practice the actual wording may differ. Whilst this is in principle acceptable, it will be important for
the Employer’s insurance adviser to verify that the principal provisions as set out in this Part 2 are achieved and the best terms reasonably
available in the market at the time obtained.
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2.6  Notwithstanding any other provision of this policy or any other document or any act and/or
omission by any insured party insurers agree that:

2.6.1 no party other than the Employer has any authority to make any warranty,
disclosure or representation in _connection with this policy on behalf of the

Emplover;

2.6.2 where any warranty, disclosure or representation is required from the Employer
in_connection with this policy insurers will contact the Employer in writing (in
accordance with Endorsement 3 below) and set out expressly the warranty,
disclosure and/or representation required within a reasonable period of time from
the Employer (regarding itself); and

2.6.3 save as set out in a request from insurers to the Employer in accordance with
sub-paragraph (2.6.2) above, the Employer shall have no duty to disclose any
fact or matter to insurers in connection with this policy save to the extent that for
the Employer not to disclose a fact or matter would constitute fraudulent
misrepresentation and/or fraudulent non-disclosure.

ENDORSEMENT 3 - COMMUNICATIONS

3.1  All notices or other communications under or in connection with this policy shall be given
to each insured (and the Employer) in writing. Any such notice will be deemed to be given
when delivered.

3.2 The address of the Employer for all notices under or in connection with this policy are
those notified from time to time by the Employer for this purpose to the Contractor’s
insurance broker at the relevant time. The initial address of the Employer is as stated Oin
the Contract Particulars.

3.3 ltis further agreed that a notice of claim given by the Employer or any other insured shall
in the absence of any manifest error be accepted by the insurer as a valid notification of a
claim on behalf of all Insureds.

ENDORSEMENT 4 - PRIMARY INSURANCE

It is expressly understood and agreed that this policy provides primary cover for the insured
parties and that in the event of loss destruction damage or liability covered by this policy which is
covered either in whole or in part under any other policy or policies of insurance effected by or
on behalf of any of the insured parties the insurers will indemnify the insured parties as if such
other policy or policies of insurance were not in force and the insurers waive their rights of
recourse if any against the insurers of such other policy or policies of insurance.

ENDORSEMENT 5 - CLAIMS NEGOTIATION RIGHTS

Notwithstanding any claim conditions contained herein insurers agree that the Employer has the
right to settle and negotiate any claims received from third parties subject to prior consent of
insurers. If an Employer takes or fails to take any action as a direct result of which insurers’ liability
is increased then the liability of insurers to provide an indemnity is reduced to such an extent.

ENDORSEMENT 6 - RING-FENCING

The level of any indemnity available to an insured party under this policy in relation to any claim(s)
concerning the Works shall not be affected and/or reduced by any claim(s) unrelated to the
Works.
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ANNEX 22

DECANT PROTOCOL!®

[This Decant Protocol is a template document only and should be amended as appropriate on
a project specific basis.]

INTRODUCTION AND INTERPRETATION

1.

1.1 A recommended decant sequence is provided in this method statement. This method
statement will be governed by any health and safety management plan applicable to the
School. Any actions set out in this method statement, unless stated otherwise, are to be
performed by the Contractor.

1.2 In this Annex 22, any reference to the School, shall, where the context requires, be
construed as including the School or entity or entities located in the School.

1.3  Prior to commencement of the Works on Site the parties shall use their best endeavours
to compile an inventory of materials and equipment to be subject of the decant, or
alternatively redundant and no longer required by the School.

BUILDINGS

2.1  All existing buildings to be decanted will be identified to the Contractor. It is anticipated,
where more than one building is to be decanted that a priority listing will be given. It is
anticipated that all buildings will be decanted from the top floor down unless otherwise
specified.

2.2 Where lifts are present within Existing Buildings such lifts may be utilised to remove boxed
items to the ground floor; the use of any new lifts installed as part of the Works will not be
permitted in order to move boxed items.

ACCESS

3.1  The School will only be accessed by designated vehicular routes.

3.2  Drivers of vehicles must:

3.2.1 drive along the designated route between the Existing Buildings and the Sites;

3.2.2 drive at a safe speed, taking cognisance of the weather, and use of the road by
others including pedestrians;

3.2.3  reverse only in the presence of a second person; and

3.2.4  comply with all speed limits.

CARTONS/CRATES/CAGES

4.1 Cartons, crates, cages and labels for use by the School will be provided by the Contractor
in accordance with the Decant Programme given below.

4.2  An area within the Existing Buildings shall be identified by the School/ Employer for the
short-term storage of the empty cartons and crates upon delivery.

4.3  Guidance will be provided by the Contractor regarding the use of the cartons/ crates and
cages, labels and tape.

4.4  The Contractor shall allow for the total provision of [ten thousand (10,000)] cartons/crates

and cages [two thousand five hundred (2,500)]2 cartons/crates or cages per School (total

116 This protocol is an indicative example.
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4.5

4.6

weight of each carton or crate when packed shall not exceed twenty-four kilograms
(24kg)). The cartons will be cardboard based with lids stackable six (6) high (or similar).
Crates will be proprietary stackable plastic moving crates with hinged plastic securable
lids. Cages may be used to move items that are not able to be fitted into cartons or crates.
Items to be moved in cages will need to be individually identified in a specific decant list
and agreed with the decant contractor. Any change to this provision shall constitute a
[Variation/ Change] and must be agreed with the Employer for the DfE ahead of decant
implementation.

Where crates are used in lieu of cartons and not returned by the School at the designated
time or are misplaced, this will also constitute a [Variation/Change]. Any
[Variation]/[Change] not agreed with the Employer in advance of the start of the decant will
be deemed invalid, and cannot be agreed in retrospect, or once the decant has
commenced.

Where there are hazardous materials to be moved (such as chemicals) the School will be
responsible for packing and unpacking these, but the contractor shall be responsible for
moving them. The moving of Radioactive sources shall be the School's responsibility as
they possess the relevant licences.

LABELLING

5.1

It is recommended to the School that colour coded labels should be used for designated
areas of both the Existing Buildings and the [New Buildings] [Refurbished Buildings]. This
is crucial to the success of the decant process when receiving and distributing cartons
within the [New Buildings] [Refurbished Buildings]. Coloured labels will be supplied by the
Contractor, and designations agreed with the School. The Employer will inform the School
staff in advance of the dates detailed on the Decant Programme.

6. CARTON AND CRATE SEALING AND CONFIDENTIALLITY

6.1

The School will be responsible for identifying all sensitive or confidential material that
needs to be moved via Cartons or Crates. The School must agree an appropriate sealing
and logging method with the Contractor to ensure that they are satisfied the confidentiality
is maintained during the move. The Contractor must have a record process to monitor the
move of all confidential cartons or crates identified by the School. The School must
countersign that the identified crates have moved and been received in the appropriate
location. The Contractor must identify any damage to cartons or crates identified as having
sensitive information immediately to the School’'s agreed representative.

LEGACY ICT EQUIPMENT

7.1

The Contractor shall carry out the following:
7.1.1  Final ICT Audit/inventory to include:

Recording of equipment - details and confirmation of final numbers
Condition report by exception
Mapping to area data sheets for new locations.

7.1.2  Testing of legacy equipment to include:

(a) Backup of system and user data (School responsibility, checked by contractor)

(b) Power down and re-start testing
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7.1.3
7.1.4

7.1.5

7.1.6
7.1.7
7.1.8

7.1.9

7.1.10

(c) Physical condition report

Management of the broadband and phone line relocation

Implementation of network services to maintain School operations as required
during decant phase

Decommissioning, demounting and packaging of equipment for movement:

(a) Servers and related equipment

(b) Legacy network equipment (insofar as it applies) — including wireless hubs
(c) Specialist legacy equipment e.g. CAD/CAM and D&T equipment

(d) Interactive white boards and AV equipment

(e) Printers and MFD as required

(f) Other peripherals as required

(g) User devices as required

Movement to new locations
Unpacking and condition testing prior to re-installation
Re-installation/re-mounting, re-commissioning, testing and power testing:

(a) Servers and related equipment installed on racks as appropriate

(b) Legacy network equipment installed in racks and integrated with new solution —
including VLAN configuration to School requirements

(c) Specialist legacy equipment e.g. CAD/CAM and D&T equipment

(d) Interactive whiteboards and AV equipment both in teaching and performance spaces
(e) Telephony installed and integrated with ICT network as required

(f) Printers and MFD installed and integrated as required

(g) Other peripherals installed and integrated as required

(h) User devices as required

Handover to Employer and School

(a) Inventory and condition report — pre and post move
(b) Testing report

(c) Training on new systems

In addition to decant the Contractor will provide services to support school
resources to ensure that the School is able to operate the ICT equipment in its
new location. This should include access to a key contact that should be available
to direct any request for assistance. Examples include; switch re-configuration or
the re-distribution of ICT equipment should it be required. The scope of the
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10.

support will be subject to the School staff's own capacity and capabilities and the
type of school and should be confirmed during dialogue.

7.2 With regard to the re-commissioning of legacy ICT equipment, the Contractor will provide
a minimum of 10 engineer days for School-specific configuration.t’

RELOCATION OF LEGACY FURNITURE AND SPECIALIST EQUIPMENT SUCH AS
SCIENCE AND DESIGN TECHNOLOGY

8.1 The Contractor shall include for the relocation of legacy furniture and specialist equipment
as identified in the legacy furniture list and as detailed on the FFE plans which detail where
legacy furniture will be located within the School.

8.2 The Contractor is deemed to have reviewed all FFE for decant where it is located within
the existing school and confirmed its ability and suitability for decant to the new location
as per FFE plans. Any FFE identified by the Contractor that will not be able to be decanted
to the new school must be identified to the School at least one term prior to the decant
commencing. If the Contractor identifies items of FFE that they are not able to decant they
must specify the reason for the item not being able to be decanted.

8.3 The Contractor are responsible for ensuring that the correct facilities are provided for the
recommissioning of equipment in its new location i.e. provision of plugs, terminations, and
connectors. Where specialist equipment requires refurbishment by the School in order to
ensure compliance with current regulations, this must be identified by the Contractor at
least 3 months prior to the planned decant. This identification will need to clearly identify
what connections and assumptions have been made for the items’ installation and
commissioning into its final location. The School will be responsible for ensuring that any
refurbishment works are completed in line with the identified requirements. Where items
where Schools have organised refurbishment are not returned in time for the planned
decant timeline, the School will have to accept responsibility for the installation and
commissioning of the item into its final location, however the Contractor shall still make
available the agreed service terminations for the installation to be completed as planned.

8.4  The Contractor is responsible for coordinating the correct fixing down or installation of FFE
and specialist equipment that is relocated from the Existing Buildings to the [New
Buildings][Refurbished Buildings][New Buildings and Refurbished Buildings].

REDUNDANT ITEMS OF FURNITURE AND EQUIPMENT

The [New Buildings] [Refurbished Buildings] will be provided with new equipment in accordance
with the room data sheets as comprised in the Employer’'s Requirements and/ or as developed
in accordance with this Contract. Any items of furniture and equipment redundant within the
Existing Buildings not removed by the Employer in the agreed period of two weeks as detailed
within paragraph 18.3 (Removal of Existing Buildings Items of Equipment) detailed below, shall
be removed by the Contractor during the demolition works phase.

PROTECTION

A survey of the [New Buildings][Refurbished Buildings][New Buildings and Refurbished Buildings}
will be carried out by the Contractor in order to identify the external entry doors to those parts
offering valuable space to receive inbound cartons and crates. The flooring of any such areas will
be protected by the Contractor using hardboard. The protection will be laid and removed at the

117 The Employer will set up a minimum integration support package, which will be dependent on school size
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11.

12.

13.

14,

15.

start and completion of the decant process. All relevant doors, passageways and walls shall also
be protected as necessary.

IDENTIFICATION OF PORTERS

Decant porters carrying out their duties within the confines of the School will be clearly identifiable
as staff of the removals firm by wearing hi-viz vest or similar. If these persons are required to
perform portering duties during normal school opening hours security clearance must be obtained
from the Employer.

REPORT TIMES ON SITE

12.1 Porters will arrive and remain on Site during periods agreed with the School/the Employer
(8am - 6pm minimum).

12.2 The Employer shall be responsible for the control of opening and closing of the School
buildings during the decant. Access to and from the School buildings during the decant
outside of the school day shall not be unreasonably withheld by the Employer and both
Parties acknowledge the requirement to work together to achieve the dates detailed within
the Decant Programme.

CONTRACTOR'S SOLE POINT OF CONTACT (MIGRATION MANAGER)

13.1 A Migration Manager shall be appointed by the Contractor. He/she will be the sole point of
contact for the Contractor for the decant. The Employer will designate a corresponding
School Representative in accordance with the decant timescales, who will be solely
responsible for direct liaison with the Migration Manager and the issue of any instructions.

13.2 Itis to be agreed that all instructions, deviations from agreed plans etc, will be conveyed
through the Migration Manager for instruction thereafter to the Contractor’s site foreman
and his staff. It must be acknowledged by all Parties that no approach can be made directly
to any porter to alter his work practices or schedule to accommodate a task not designated
in a particular system of undertaking at that time.

PRACTICAL COMPLETION TIMINGS ON SITE

Completion of decant is a condition precedent Practical Completion of the Works. Discussion will
be required if the Employer/School intimates that the School will close at a time which may be
contradictory to the completion of the necessary works in accordance with the decant timescales.
This action may lead to delays in that work being undertaken. Guidance will be required at an
early date and before the start date of a specific task. Working hours will generally be 8am - 6pm
although additional hours of work may be required to satisfy the Construction Programme.

PACKING AND PREPARATION

15.1 The cartons and crates will be packed, labelled and securely sealed by the School/the
Employer. An inventory of contents for each carton shall be compiled and confirmed with
the Contractor.

15.2 The majority of items for packing by the School will consist of stationary, text books and
may include small, lightweight teaching aid items and will include sports equipment in the
form of balls, rackets, bats and the like.

15.3 Suitable locations for storage of the packed cartons will be identified throughout the
School. These locations should be near to exit doors where access to vehicles can be
relatively easily obtained.

15.4 Glassware and fragile instruments should be wrapped in bubble wrap which will be
provided by the Contractor and transferred by the Contractor in a suitable container.
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16.

17.

18.

15.5 Photocopiers and any other leased equipment will be disconnected and removed or moved
to its new location by the leasing companies responsible for this specific equipment (or by
the relevant School direct if owned by the School).

THE MOVE

16.1 The decant process is to be carried out in accordance with the Decant Programme.

16.2 A sufficient number of vehicles (including where deemed appropriate by the Contractor
mechanical moving equipment) and labour to undertake the decant process within the
specified period, will be provided.

16.3 The Contractor shall take care in the handling of all cartons/crates and tidiness on site will
be considered an essential part of that process.

SCHEDULE OF DECANT PROCESS/SIGN-OFF PROCEDURE

17.1 To achieve a systematic and economical decant the following procedure shall apply
(unless varied by consent of the Parties):

17.1.1 one floor at a time will be completely ‘boxed up’ and cleared out of the Existing
Buildings before commencing onto lower floors, regardless of where it is going in
the [New Buildings] [Refurbished Buildings]. The Migration Manager along with
the School Representative referred to in paragraph 13.1 of this Decant Protocol
will upon completion of each floor check and sign off each area; and

17.1.2 confidential items identified in paragraph 6.1 shall be confirmed and signed off as
delivered to the new location in acceptable condition.

17.1.3 Upon the delivery of the last carton[s] to the correct locations in the [New
Buildings] [Refurbished Buildings]. the Decant Protocol will be deemed complete
(other than as set out in paragraph 18 below).

Post Decant activities

The following activities shall occur after completion of the decant process:
18.1 Unpacking
The School/Employer shall be responsible for the unpacking of cartons and crates.

18.2 Removal of empty cartons

Following the unpacking of the cartons, the School/Employer will make available the empty
cartons by the date highlighted in the Construction Programme. The Contractor will collect
and remove from site the empty cartons and associated packing materials, from an agreed
central storage location.

18.3 Removal of Existing Buildings items of Equipment

Within a period of two weeks prior to the relevant Completion Date, the Employer shall be
entitled to remove from the Existing Buildings any remaining redundant items of school
equipment.
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Decant Programme

Activity Date School

Empty cartons delivered to the Existing TBC
Buildings by the Contractor

Empty cartons packed by the School

Filled cartons transported from the Existing
Buildings to the [New Buildings][Refurbished
Buildings][New Buildings and Refurbished
Buildings] by the Contractor

Date for Completion

Crates and cages unpacked and available for
collection

Note

The dates in this programme will be varied by an agreement of the Parties (acting reasonably) in the
event that there is a material delay to the relevant Date or Dates for Completion.
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ANNEX 23

[EMPLOYER PLANNING CONDITIONS]*®

118 This should list any planning conditions that the Contractor cannot discharge. Each Employer Planning Condition should be clearly
identified in Annex 23. It is acknowledged that some planning conditions require both the Contractor’'s and the Employer’s input in order to
discharge them. In such circumstances, the responsibilities of each party should be clearly set out in the table in this Annex 23.
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ANNEX 24

[THIRD PARTY AGREEMENTS]*®

118 Delete if there are no Third Party Agreements or the Third Party Agreements are not in a position to be appended to the Contract.
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DEED OF WARRANTY

DATED [**%%%]

[*****] LIMITEDPLC (1)
and

[*****] LIMITEDPLC (2)
and

[***+*] LIMITEDPLC (3)

DEED OF COLLATERAL WARRANTY BY [*****]

RELATING TO [*****]

WALKER MORRISLLP
33 Wellington Street
LEEDS
LS14DL
Tel: 0113 2832500
Fax: 0113 2459412
Draft no: [*****]

Ref [*****]



THISDEED ISMADE ON [*****]

BETWEEN:

@

)

©)

[*****] LimitedPLC (company number [*****]) whose registered office is a [*****] (the
Professional)

[[*****] LimitedPL C (company number [*****]) whose registered officeisat [*****] (the
Contractor) ] or [[*****] LimitedPL C (company number [*****]) whose registered office
isat [*****] (the Developer) |

[*****] LimitedPL C (company number [*****]) whose registered office is at [*****] (the
Beneficiary)

IN CONSIDERATION of the sum of £1.00 paid by the Beneficiary, receipt of which the Professional

acknowledges, it is agreed as follows:

Interpretation

In this Deed unless the context requires otherwise:

11

The following words and expressions mean:

the Agreement an agreement dated [*****] and made between the Developer (1) and
the Beneficiary (2) under which [the Developer agreed (inter aia) to [sel][let] the
Property to the Beneficiary][the Beneficiary agreed to provide finance to the Devel oper

for the carrying out of the Development];

the Appointment the appointment dated [*****] by which the
[Developer][Contractor] appointed the Professional as [*****] in connection with the
Development [which was subsequently novated from the Developer to the Contractor
by a Deed of Novation dated [*****]];

the Beneficiary [*****] includes anyone to whom the benefit of this Deed is vaidly
assigned;

the Building Contract the building contract entered into or to be entered into between
the Developer (1) and the Contractor (2) for the design and carrying out of the
Development and any replacement of it;

[the Contractor [*****]]

[the Developer [*****]]



the Development the [refurbishment][redevel opment] of the Property as described in

the Agreement and the Building Contract;

Group Company means any subsidiary, subsidiary undertaking, holding company or
holding undertaking of the Beneficiary, or any other company or undertaking which has
the same ultimate holding company or parent undertaking as the Beneficiary (whether
directly or indirectly) as defined in section 1159 and Schedule 6 and section 1162 and
Schedule 7 of the Companies Act 2006 (as amended);

the Property [*****];

Related Entity means any body corporate or partnership entity whichis at any time an
‘associated person’ or 'associate’ of or in respect of the Beneficiary, or which is
associated with the Beneficiary, as defined in and for the purposes of sections 121 and
131 of the Building Safety Act 2022.

1.2 Any reference to any form of legal entity includes all other forms of legal entity.

1.3 Obligations by more than one person are joint and several and where any party under
this Deed at any time is more than one person references to it are to each person

individually as well asjointly with the others comprising it.

1.4 The clause headings in this Deed are for reference only and shall not be taken into

account in its construction or interpretation.
Acknowledgement

The Professional acknowledges that it owes the Beneficiary a professional duty of care arising

out of its position as a consultant to the Devel opment and warrants that:

2.1 it has performed and will continue to perform its duties under the Appointment as

required by, and in accordance with the Appointment; and

2.2 it has exercised and will continue to exercise the standard of skill and care reasonably
to be expected of a competent consultant experienced in works of a similar size, scope
and complexity to the Building Contract Works in the performance of its duties under

the Appointment

but the Professional shall not have any greater liability to the Beneficiary under this clause than

it would have had if the Beneficiary had been named as ajoint client in the Appointment.



Deleterious materials

The Professional further warrants that it has exercised and will continue to exercise the standard

of skill and carereferred to in clause 2 to ensure:;

3.1

3.2

3.3

that the materials specified by it for use or incorporation in the Development are or will
be in accordance with British Standards and Codes of Practice and/or any other

regulations current at the date of specification;

no materials shall be specified which are not in accordance with the British Council for
Officeslatest publication "Good Practicein the Selection of Construction Materials" (or

such further publication which may supersede or amend this); and

that no other material or method of use generally known at the time of specification to
be deleterious to heath and safety, to the integrity of buildings or other structures or
plant or machinery or not in accordance with good building practice will be specified
by it for use or incorporation in the Development and that it will not authorise any of
them to be used.

Licence to use plans etc.

4.1

4.2

4.3

4.4

The copyright in al drawings, documents, reports, models, plans, specifications, CAD
materials, bills of quantity, calculations, work, designs or inventions of any type
provided by the Professional in connection with the Development at any time (the
Copyright Material) shall remain vested in the Professional.

The Beneficiary and any person authorised by it is granted an irrevocabl e royalty free
licence to use and reproduce the Copyright Material for all purposes relating to the
Development and the Property including (without limitation) the completion,
construction, reconstruction, modification, extension, repair, use, letting, sale and
advertisement of the Development and the Property but the Professional shall not be
liable for any use of the Copyright Material for any purpose other than that for which it
was originally prepared by the Professional.

Thelicencegranted by clause 4.2 includestheright to grant sub-licences and that licence

and any sub-licences granted shall be transferable to third parties without restriction.

The Professional shall allow the Beneficiary and anyone authorised by it access to the
Copyright Materia at any time and shall supply copies of it, or any part of it, to the

Beneficiary and any authorised person on request.



4.5

4.6

All royalties or other sums payable in respect of the supply and use of any patented
articles, processes or inventions required in connection with the performance of its
services under the Appointment shall be paid by the Professional who shall indemnify
the Beneficiary against al claims, proceedings, damages, costs and expenses suffered
or incurred by it because of the Professional infringing or being held to infringe any

intellectual property rightsin the performance of its duties under the Appointment.

The Professional waives any rights it may have under Chapter 1V (Moral Rights) and
Part 1 of the Copyright Designs and Patents Act 1988 in relation to the Devel opment or
the Copyright Material.

Insurance

51

5.2

53

54

55

The Professional shall maintain professional indemnity insurance in an amount of not
less than £]*****] in respect of each and every claim from the date of this Deed until
15 years following the date of practical completion of the Development under the
Building Contract (the Insurance) subject to it being available at commercialy

reasonabl e rates.

Any increased or additional premium required by any insurer by reason of the
Professiond’s own claims record or other acts or omissions or any other matters or
things particular to the Professional shall be deemed to be within commercialy

reasonable rates under clause 5.1.

If the Insurance ceasesto be avail able at commercially reasonable rates the Professional
shall immediately inform the Beneficiary.

As and when reasonably requested to do so by the Beneficiary the Professional shall
produce for inspection adequate documentary evidence that the Insurance is being

maintained and that the current premium has been paid.

The Professional shall fully comply with al requirements of, or which relate to, the

Insurance.

Step in rights [FUNDER AND DEVELOPER ONLY]

6.1

If the Agreement isterminated by the Beneficiary [Contractor the Professional shall on
receipt of written notice from the Beneficiary accept the instructions of the Beneficiary,
or its appointee, to the excluson of the [Developer][Contractor] in respect of the

Appointment.



6.2

6.3

6.4

6.5

6.6

6.7

6.8

6.2.1 The Professional will not, without first giving the Beneficiary at least 30 days
prior written notice, exercise any right it may have to terminate the
Appointment, treat the Appointment as repudiated by the
[Developer][Contractor] or discontinue the performance of any of its duties

under the Appointment.

6.2.2 The Professional’ sright to take any of the steps specified in clause 6.2.1 shall
cease if before the expiry of the Professional’s notice the Beneficiary serves
written notice on the Professional requiring it to accept the instructions of the
Beneficiary, or its appointee, to the exclusion of the [Devel oper][ Contractor]

in respect of the Appointment.

Neither the Beneficiary, nor its appointee, shall have any liability to the Professional
under the Appointment unless and until the Beneficiary gives notice to the Professiona
under clause 6.1 or clause 6.2.2 when the Beneficiary, or its appointee, as appropriate,
shall be liable for the performance of the [Devel oper’ s][Contractor's] obligations under
the Appointment, including the payment of al outstanding and future sums properly
due to the Professional and the Professional shall be liable to the Beneficiary, or its
appointee, as appropriate, for the performance of the Professiona’s obligations under

the Appointment as well as the Professional’ s obligations under this Deed.

The Professional shall not be concerned or required to enquire whether, and shall be
bound to assume that, as between the [ Devel oper][ Contractor] and the Beneficiary, the

Beneficiary is entitled to give any notice served under clause 6.1.

The Professional shall not incur any liability to the [Developer][Contractor] in
complying with this clause and the [Developer][Contractor] confirms that the
Beneficiary’ srights under this clause override any obligations of the Professional to the

[Developer][Contractor] under the Appointment.

The Professional confirmsto the Beneficiary that the Appointment isin existence at the

date of this Deed and that all sums dueto it under the Appointment are up to date.

The [Developer][Contractor] has joined in this Deed to confirm its agreement to its

terms.

Developer.



Partnership provisions

If the Professional is a partnership:

7.1

7.2

7.3

7.4

General

8.1

8.2

8.3

8.4

8.5

referencesin this Deed to the Professional shall beto each and every present and future

partner of the partnership and any successor partnership;
the liability of each and every partner under this Deed shall be joint and several;
this Deed shall not terminate on the death, retirement or resignation of any partner;

the persons executing this Deed on behalf of the Professional warrant to the Beneficiary
that they are authorised to enter into this Deed on behalf of the Professional and that
this Deed shall be effective and binding on every partner in the Professional.

Without prejudice to any action or proceedings under this Deed that arise from abreach
of section 38 of the Building Act 1984 in respect of which the limitation period for
bringing such contractual claims shall be the same as the applicable limitation period if
the action or proceedings were commenced under that legidation or under the Civil
Liability (Contribution) Act 1978 if later, no action or proceedings whatsoever for any
breach of this Deed shall be commenced against the Professiona after the expiry of 12
years from the date of practical completion (as defined by the Building Contract).

The Professional shall not exercise any right of legal or equitable set off or any rights
of deduction that may be available under the Appointment againgt any entitlement of
the Beneficiary, or its appointee, under this Deed.

The Beneficiary shall not be bound by any variation to the terms of the Appointment
where that variation reduces the liability of the Professional to the Beneficiary under

this Deed unless the Beneficiary has given written consent to the same.

The Professional will provide the Beneficiary, or its appointee, with any information

relating to the Devel opment that they reasonably request.

The benefit of this Deed is in addition to any other rights or remedies whether in
negligence or otherwise which the Beneficiary or its appointee may have against the

Professional.



10.

Notices

Section 196 of the Law of Property Act 1925, as amended by the Recorded Delivery Service Act
1962, applies to the service of al naotices in connection with this Deed except that it shall be

deemed to be amended as follows;

9.1 In this clause Working Day means any day from Monday to Friday (inclusive) other
than bank or public holidays.

9.2 The fina words of section 196(4) “and that service........ be delivered” shall be deleted
and replaced with “and that service shall be deemed to be made on the second Working
Day after the registered letter has been posted”.

9.3 Any notice may be sufficiently served by facsimile when service shall be deemed to be
made on the day of transmission if transmitted before 4.00 pm on a Working Day but

otherwise on the next following Working Day.
Assignment and further Deeds

10.1 The benefit of this Deed may be assigned without the Professional’s
[Devel oper][Contractor] consent:

10.1.1  toany Group Company;
10.1.2 by way of security or by way of re-assignment on redemption; and
10.1.3  ontwo other occasions.

10.2 Notice of any assignment made under this clause shall be given to the
[Developer][Contractor] Professional provided always that failure to provide such

notice shall not in any way invaidate or otherwise affect the assignment.

10.3 The Professional shall not contend that any assignee of this Deed under clause 10.1 is
precluded from recovering any loss resulting from any breach of this Deed (whenever
the breach occurred) because that person is an assignee of this Deed and not the origina
promisee or because the Beneficiary or any intermediate assignee escaped loss due to

its having disposed of itsinterest in the Devel opment.

10.4 Except as allowed by this clause the benefit of this Deed is personal to the Beneficiary.



10.5

[The Professional agrees that, if the Beneficiary requires it, it will enter into further
warranty deeds in respect of the Property in the same form as this Deed (with the
omission of [Developer][Contractor] this sub-clause), with only any amendments that
are needed to give proper meaning and efficacy to the further warranty deeds, in favour
of the first [sub-lets]sub-lets to which the Beneficiary or its appointee [lets][sub-
lets] sub-lets the Property or any part of it.]

11.  Jurisdiction and Governing Law

This Deed shall be governed by and interpreted in accordance with English law and the parties

irrevocably submit to the jurisdiction of the English courts.

12.  Contracts (Rights of Third Parties) Act 1999

12.1

12.2

A person who is not a party to this Deed has no right under the Contracts (Rights of
Third Parties) Act 1999 to enforce any of its terms but this does not affect any right or
remedy of athird party which exists or is available apart from that Act.

Notwithstanding clause 12.1, in the event that a building liability order (as such termis
defined in the Building Safety Act 2022) is made in respect of a Related Entity, such
Related Entity shall be entitled to enforce each term of this Deed asif it were named as
a benefitting party under this Deed.

IN WITNESS of which the partiesto this Deed have duly executed it on the date specified on page one.

EXECUTED as aDeed (but not delivered )

until the date hereof) by )

[* *k* *] )

acting by adirector and its secretary )

or two directors )
Director

Secretary/Director



EXECUTED as aDeed (but not delivered

until the date hereof) by
[* *k* *]
acting by adirector and its secretary

or two directors

SIGNED asaDeed (but not delivered
until the date hereof) by the said
[*****]

in the presence of

the witness named bel ow

Name of witness

Address

Director

Secretary/Director



Occupation
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CONTRACTOR WARRANTY
DATED 20[

[CONTRACTOR]
and

[ ]

DUTY OF CARE DEED

relatingto[ ]




THIS DEED is dated 20 ]

BETWEEN:

(1) [CONTRACTOR] (Company Number [ ]) whose registered office is at |
] (the “Contractor”); and

(2) [ Jof[ ] (the “Beneficiary”, which expression

includes its successors in title and permitted assigns).

BACKGROUND

(A)

(B)

(©)

3.1

By a building contract dated | ] (the “Building Contract”) the
Employer has appointed the Contractor to carry out and complete the Works in
relation to the Sites.

The Contractor is obliged under the Building Contract to enter into this Deed in
favour of the Beneficiary.

The Contractor has agreed to duly execute and deliver this Deed in favour of the
Beneficiary.

DEFINITIONS AND INTERPRETATIONS

In this Deed unless the context otherwise requires, any defined term in this Deed
shall have the same meaning given to such term in the Building Contract.

OPERATIVE PROVISIONS

This Deed is made in consideration of the payment of one pound (£1.00) by the
Beneficiary to the Contractor, receipt of which the Contractor acknowledges.

CONTRACTOR'S WARRANTIES AND LIABILITIES

The Contractor warrants to the Beneficiary that:

3.1.1 it has carried out and completed and will continue to carry out and
complete the Works and its duties and obligations under the Building
Contract in accordance with the Building Contract;

3.1.2  in addition to and without derogation to clause 3.1.1, it has exercised and
will continue to exercise in the design of the Works the professional skill,
care and diligence reasonably to be expected of a properly qualified and
competent designer of the appropriate discipline(s) acting independently
under a separate contract with the Employer and experienced in carrying
out design such as that required under the Building Contract in relation to
works of a similar size, scope, nature, complexity, location, timescale and
value to the Works in relation to:

(a) any design of the Works;

(b) the selection and standards of all goods, materials, equipment
or plant for the Works;

3.1.3 it has not and shall not use, and subject to the standard of skill, care and
diligence set out in clause 3.1.2, nor permit, specify or approve for use in
connection with the Works any materials which at the time of use:



3.2

3.3

4.1

4.2

4.3

(a) are known to be deleterious (either to health and safety or to the
durability of the Works); or

(b) contravene the Statutory Requirements, any relevant standard
or code of practice issued from time to time by the BSI Group
relating to standards or Good Industry Practice; or

(c) do not accord with the guidelines contained in the edition of the
publication Good Practice in Selection of Construction Materials
(British Council for Offices (BCQO)), current at the date of use.

The Contractor shall have no liability under this clause 3 that is greater or of longer
duration than it would have had and shall be entitled in any action or proceedings
by the Beneficiary to raise equivalent rights in defence of liability (except for set-off
or counterclaim) if in lieu of this Deed the Beneficiary had been a party to the
Building Contract as joint employer.

For the avoidance of doubt the Contractor warrants to the Beneficiary that the
Contractor shall not raise any defence to a claim by the Beneficiary under this Deed
on the grounds that the losses in respect of which the Beneficiary seeks damages,
compensation or other relief are not losses suffered or to be suffered by the
Employer or that the Employer has suffered no loss. The Contractor shall not be
entitled to rely upon set off, counterclaim or defence arising from non-payment by
the Employer of any monies due under the Contract.

COPYRIGHT

The Intellectual Property Rights in the Contractor’s Design Documents prepared by
or on behalf of the Contractor in relation to the Building Contract and the work
executed by him remains the property of the Contractor. The Contractor hereby
grants to the Beneficiary an irrevocable, royalty free, non-exclusive licence to use
and reproduce the Contractor's Design Documents for any and all purposes
connected with the construction, use, alterations or demolition of the Site. Such
licence entitles the Beneficiary to grant sub-licences to third parties in the same
terms as this licence provided always that the Contractor shall not be liable to any
licencee for any use of the Contractor's Design Documents or the use of the
Intellectual Property Rights in the Contractor's Design Documents for purposes
other than those for which the same were originally prepared by or on behalf of the
Contractor.

The Beneficiary may assign, novate or otherwise transfer its rights and obligations
under the licence granted pursuant to clause 4.1 to a Crown Body or to anybody
(including any private sector body) which performs or carries on any of the functions
and/or activities that previously had been performed and/or carried on by the
Beneficiary.

In the event that the Contractor does not own the copyright or any Intellectual
Property Rights in any of the Contractor's Design Documents the Contractor shall
use all reasonable endeavours to procure the right to grant such rights to the
Beneficiary to use any such copyright or Intellectual Property Rights from any third
party owner of the copyright or Intellectual Property Rights. In the event that the
Contractor is unable to procure the right to grant to the Beneficiary in accordance
with the foregoing the Contractor shall procure that the third party grants a direct
licence to the Beneficiary on industry acceptable terms.



4.4

4.5

4.6

4.7

4.8

5.1

The Contractor waives any moral right to be identified as author of the Contractor’s
Design Documents in accordance with section 77, Copyright Designs and Patents
Acts 1988 and any right not to have the Contractor's Design Documents subjected
to derogatory treatment in accordance with section 8 of that Act as against the
Beneficiary or any licensee or assignee of the Beneficiary.

In the event that any act unauthorised by the Beneficiary infringes a moral right of
the Contractor in relation to the Contractor’s Design Documents the Contractor
undertakes, if the Beneficiary so requests and at the Beneficiary’s expense, to
institute proceedings for infringement of the moral rights.

The Contractor warrants to the Beneficiary that he has not granted and shall not
(unless authorised by the Beneficiary) grant any rights to any third party to use or
otherwise exploit the Contractor’s Design Documents.

The Contractor shall supply copies of the Contractor's Design Documents to the
Beneficiary upon paying a reasonable copying charge.

In carrying out the Works the Contractor shall not infringe any Intellectual Property
Rights of any third party. The Contractor shall indemnify the Beneficiary against
claims, proceedings, compensation and costs arising from an infringement or
alleged infringement of the Intellectual Property Rights of any third party.

PROFESSIONAL INDEMNITY INSURANCE

The Contractor hereby covenants with the Beneficiary that it:

5.1.1 has taken out PI Insurance covering all of its design and professional
obligations under the Contract (including in connection with any errors or
omissions in the performance of its professional services, including but
not limited to design professional advice and/or services, any defects
and/or insufficiency of design) upon customary and usual terms and
conditions prevailing for the time being in the insurance market, and with
licensed insurers lawfully carrying on such insurance business in the
United Kingdom, with a limit of indemnity not less than
B i the aggregate with a minimum of one (1) automatic full
reinstatement of the aggregate indemnity limit in any one (1) year of
insurance and shall maintain the same until the expiry of fifteen (15) years
after the date of Practical Completion of the Works, provided always that
such insurance is available at commercially reasonable rates. The said
terms and conditions shall not include any term or condition to the effect
that the Contractor must discharge any liability before being entitled to
recover from the insurers, or any other term or condition which might
adversely affect the rights of any person to recover from the insurers
pursuant to the Third Parties (Rights Against Insurers) Act 2010, or any
amendment or re-enactment thereof; and

5.1.2 will provide evidence (as and when reasonably required to do so by the
Beneficiary) documentary evidence that its Pl Insurance is being
maintained in accordance with this clause 5 and details of cover.

1 Limit shall reflect the main contract level of cover



5.2

5.3

6.1

6.2

7.1

7.2

Any increased or additional premium required by insurers by reason of the
Contractor’s own claims record or other acts, omissions, matters or things peculiar
to the Contractor shall be deemed to be within commercially reasonable rates.

The Contractor shall immediately inform the Beneficiary if such insurance ceases to
be available at commercially reasonable rates or is no longer available and/or if for
any other reason the Contractor is unable to maintain and/or is not maintaining such
insurance in which case the Contractor shall take out and maintain a Pl Insurance
policy having the maximum limit of indemnity and the widest cover which is available
to the Contractor upon, subject to clause 5.2, commercially reasonable rates and
give notice of the same to the Beneficiary and shall further discuss means of best
protecting the respective positions of the Beneficiary and the Contractor in respect
of the Works.

ASSIGNMENT

The benefit of and the rights of the Beneficiary under this Deed may be assigned
without the consent of the Contractor on two (2) occasions only and the Beneficiary
will notify the Contractor in writing following any such assignment specifying the
name and address of the assignee and the date of the assignment.

The Contractor will not contend that any such assignee is precluded from recovering
any loss resulting from any breach of this Deed (whatever the date of such breach)
by reason only that that person is an assignee and not the original beneficiary
hereunder or by reason that the original beneficiary or any intermediate beneficiary
escaped any loss resulting from such breach by reason of the disposal of any
interest in the Sites or that the original beneficiary or any intermediate beneficiary
has not suffered any, or as much, loss.

NOTICES

Any notice to be given by any party will be sufficiently served if sent by hand or by
post to the registered office or if there is none the last known address of the party
to be served or by e-mail to the addresses set out below:

7.1.1 Contractor: [e-mail address]?

7.1.2 Beneficiary: [e-mail address]?

or as otherwise specified by the relevant party by notice in writing to the other party.
Any notice sent by hand or by post in accordance with clause 7.1 shall, subject to
proof to the contrary, be deemed to have been received on the second Business
Day after the date of posting and when sent by email, it shall, subject to proof to the
contrary, be deemed to have been received on the second Business Day after being

sent.

BENEFICIARY'S REMEDIES

The rights and benefits conferred upon the Beneficiary by this Deed are in addition
to any other rights and remedies it may have against the Contractor including
without prejudice to the generality of the foregoing any remedies in negligence and

2 Insert e-mail address

3 Insert e-mail address



10.

11.

12.

12.1

12.2

13.

13.1

13.2

14.

no provisions in this Deed are intended to exclude any obligation or liability which
would otherwise be implied whether by statute, the law of contract, tort, equity or
otherwise.

INSPECTION OF DOCUMENTS

The Contractor’s liabilities under this Deed will not be in any way reduced or
extinguished by reason of any inspection or approval of any documents prepared
by the Contractor or provided to the Beneficiary or attendance at site meetings or
other enquiry or inspection which the Beneficiary may make or procure to be made
for its benefit or on its behalf.

SUB-CONTRACTORS

Following a written request from the Beneficiary the Contractor will (unless it has
already done so) procure that its sub-contractors shall execute a deed of collateral
warranty in the relevant form specified in the Building Contract in favour of any
person in whose favour the Building Contract obliges the Contractor to give or
procure the giving of such a warranty.

SEVERABILITY

If any term, condition or provision of this Deed shall be held to be invalid, unlawful
or unenforceable to any extent, such term, condition or provision shall not affect the
validity, legality and enforceability of the other provisions of or any other documents
referred to in this Deed.

WAIVER

No term or provision of this Deed shall be considered as waived by any party to this
Deed unless a waiver is given in writing by that party.

No waiver under clause 12.1 shall be a waiver of a past or future default or breach,
nor shall it amend, delete or add to the terms, conditions or provisions of this Deed
unless (and only to the extent) expressly stated in that waiver.

THIRD PARTY RIGHTS

No term of this Deed is enforceable under the Contracts (Rights of Third Parties)
Act 1999 by a person who is not party to this Deed provided always that this clause
13 shall not affect any right or remedy which exists or is available to any person
apart from such Act.

Notwithstanding clause 13.1, in the event that a building liability order (as such term
is defined in the Building Safety Act 2022) is made in respect of a Related Entity,
such Related Entity shall be entitled to enforce each term of this Deed as if it were
named as a benefitting party under this Deed.

GOVERNING LAW AND JURISDICTION

This Deed and the parties’ non contractual duties and/or obligations shall be
governed by and construed in all respects in accordance with the laws of England
and Wales. The English courts shall have exclusive jurisdiction to settle any
disputes which may arise out of or in connection with this Deed.



15.

16.

17.

COUNTERPARTS

This Deed may be executed in one or more counterparts. Any single counterpart or
a set of counterparts executed, in either case, by all the parties shall constitute a
full and original instrument for all purposes.

ELECTRONIC EXECUTION

Each party agrees that this Deed may be signed by electronic signature (whatever
form the electronic signature takes) and that this method of signature is as
conclusive of their intention to be bound by this agreement as if signed by
manuscript signature.

LIMITATION

Without prejudice to any action or proceedings under this Deed that arise from a
breach of section 38 of the Building Act 1984 in respect of which the limitation period
for bringing such contractual claims shall be the same as the applicable limitation
period if the action or proceedings were commenced under that legislation or under
the Civil Liability (Contribution) Act 1978 if later, no action or proceedings
whatsoever for any breach of this deed shall be commenced against the Contractor
after the expiry of 12 years from the date of Practical Completion of the Works.

The parties agree that this Deed needs to be executed by the Contractor only and that this
Deed is irrevocably and unconditionally released to the Beneficiary for completion.

IN WITNESS of which this document is executed as a Deed and is delivered on the date first
before written.*

4 Note: this warranty needs to be signed by the Contractor only.



[EXECUTED AS A DEED by [CONTRACTOR] acting
by a Director and its Secretary/two Directors:

Director/Secretary]

[OR]
[EXECUTED AS A DEED by [CONTRACTOR] acting
by a Director in the presence of a Witness:

Director

Signature (Withess) .....ccevveeevieeeiiiiiiiiieeeeeeennns
Print Name ...

AAIESS oo
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Principal Sub-Contractor Warranty in favour of the Employer

DATED 20[ ]

[PRINCIPAL SUB-CONTRACTOR]

and

[EMPLOYER]

and

[CONTRACTOR]

DUTY OF CARE DEED

relatingto[ ]




THIS DEED is made on 200 ]

BETWEEN:

(1) [PRINCIPAL SUB-CONTRACTOR] (Company Number []) whose registered office
isat| ] (the “Principal Sub-Contractor”);

(2) [EMPLOYER] of [ ] (the “Employer”, which expression includes its
successors in title and permitted assigns); and

3) [CONTRACTOR] (registered in England and Wales under Company Number [

]) whose registered office is at | ] (the “Contractor”).

BACKGROUND

(A) The Employer has appointed the Contractor under a building contract (the “Building
Contract”) to carry out and complete the Works in relation to the Sites.

(B) The Principal Sub-Contractor has been appointed by the Contractor under a
subcontract (the “Subcontract”) in relation to the [ ] element of the
Works (the “Subcontract Works”).!

© The Principal Sub-Contractor is obliged under the Subcontract to enter into this
Deed in favour of the Employer.

(D) The Principal Sub-Contractor and the Contractor have agreed to duly execute and
deliver this Deed in favour of the Employer.

1. DEFINITIONS AND INTERPRETATIONS
Unless expressly defined otherwise in this Deed, any defined term in this Deed shall
have the same meaning given to such term in the Building Contract.

2. OPERATIVE PROVISIONS
This Deed is made in consideration of the payment of one pound (£1.00) by the
Employer to the Principal Sub-Contractor, receipt of which the Principal Sub-
Contractor acknowledges:

3. PRINCIPAL SUB-CONTRACTOR’S WARRANTIES AND LIABILITIES

3.1 The Principal Sub-Contractor warrants to the Employer that:

3.1.1 ithas carried out and completed and will continue to carry out and complete
the Subcontract Works and its duties and obligations under the
Subcontract in accordance with the Subcontract;

3.1.2 in addition to and without derogation to clause 3.1.1, it has exercised and
will continue to exercise in any design of the Subcontract Works the
professional skill, care and diligence reasonably to be expected of a
properly qualified and competent designer of the appropriate discipline(s)
for such design experienced in carrying out works of a similar size, scope,
nature, complexity, location, timescale and value to the Subcontract Works
in relation to:

! Insert details of relevant sub-contract package.



3.2

3.3

4.1

4.2

(a) any design of the Subcontract Works;

(b) the selection and standards of all goods, materials, equipment or
plant for the Subcontract Works;

3.1.3 it has not and shall not use, and subject to the standard of skill, care and
diligence set out in clause 3.1.2, nor permit, specify or approve for use in
connection with the Subcontract Works any materials which at the time of
use:

(@) are known to be deleterious (either to health and safety or to the
durability of the Subcontract Works); or

(b) contravene the Statutory Requirements, any relevant standard or
code of practice issued from time to time by the BSI Group relating
to standards or Good Industry Practice; or

(c) do not accord with the guidelines contained in the edition of the
publication Good Practice in Selection of Construction Materials
(British Council for Offices (BCO)), current at the date of use.

The Principal Sub-Contractor shall have no liability under this clause 3 than is
greater or of longer duration that it would have had and shall be entitled in any action
or proceedings by the Employer to raise equivalent rights in defence of liability
(except for set-off or counterclaim) if in lieu of this Deed the Employer had been a
party to the Subcontract as joint employer.

For the avoidance of doubt the Principal Sub-Contractor warrants to the Employer
that the Principal Sub-Contractor shall not raise any defence to a claim by the
Employer under this Deed on the grounds that the losses in respect of which the
Employer seeks damages, compensation or other relief are not losses suffered or
to be suffered by the Contractor or that the Contractor has suffered no loss. The
Principal Sub-Contractor shall not be entitled to rely upon set off, counterclaim or
defence arising from non-payment by the Contractor of any monies due under the
Subcontract.

COPYRIGHT

In this clause 4 “Principal Sub-Contractor’'s Design Documents” means the
drawings, designs, charts, specifications, plans, models including building
information models, design details, photographs, reports and other documents or
materials in its native format (excluding internal memoranda, internal documents,
working papers and templates) created, amended and/or developed by or for the
Principal Sub-Contractor in relation to the Subcontract Works (including any
updates, amendments, additions and revisions), together with, where applicable,
any other design documents or information to be provided by it under the BIM
Protocol.

The Intellectual Property Rights in the Principal Sub-Contractor's Design
Documents prepared by or on behalf of the Principal Sub-Contractor in relation to
the Subcontract and the work executed by it remains the property of the Principal
Sub-Contractor. The Principal Sub-Contractor hereby grants to the Employer an
irrevocable, royalty free, non-exclusive licence to use and reproduce the Principal
Sub-Contractor’s Design Documents for any and all purposes connected with the
construction, use, alterations or demolition of the Site. Such licence entitles the



4.3

4.4

4.5

4.6

4.7

4.8

4.9

5.1

Employer to grant sub-licences to third parties in the same terms as this licence
provided always that the Principal Sub-Contractor shall not be liable to any licencee
for any use of the Principal Sub-Contractor’s Design Documents or the use of the
Intellectual Property Rights in the Principal Sub-Contractor’s Design Documents for
purposes other than those for which the same were originally prepared by or on
behalf of the Principal Sub-Contractor.

The Employer may assign, novate or otherwise transfer his rights and obligations
under the licence granted pursuant to clause 4.2 to a Crown Body or to anybody
(including any private sector body) which performs or carries on any of the functions
and/or activities that previously had been performed and/or carried on by the
Employer.

In the event that the Principal Sub-Contractor does not own the copyright or any
Intellectual Property Rights in any of the Principal Sub-Contractor's Design
Documents the Principal Sub-Contractor shall use all reasonable endeavours to
procure the right to grant such rights to the Employer to use any such copyright or
Intellectual Property Rights from any third party owner of the copyright or Intellectual
Property Rights. In the event that the Principal Sub-Contractor is unable to procure
the right to grant to the Employer in accordance with the foregoing the Principal
Sub-Contractor shall procure that the third party grants a direct licence to the
Employer on industry acceptable terms.

The Principal Sub-Contractor waives any moral right to be identified as author of
the Principal Sub-Contractor’'s Documents in accordance with section 77, Copyright
Designs and Patents Acts 1988 and any right not to have the Principal Sub-
Contractor's Design Documents subjected to derogatory treatment in accordance
with section 8 of that Act as against the Employer or any licensee or assignee of the
Employer.

In the event that any act unauthorised by the Employer infringes a moral right of the
Principal Sub-Contractor in relation to the Principal Sub-Contractor’'s Design
Documents the Principal Sub-Contractor undertakes, if the Employer so requests
and at the Employer’s expense, to institute proceedings for infringement of the
moral rights.

The Principal Sub-Contractor warrants to the Employer that he has not granted and
shall not (unless authorised by the Employer) grant any rights to any third party to
use or otherwise exploit the Principal Sub-Contractor’'s Design Documents.

The Principal Sub-Contractor shall supply copies of the Principal Sub-Contractor’s
Design Documents to the Employer upon paying a reasonable copying charge.

In carrying out the Subcontract Works the Principal Sub-Contractor shall not infringe
any Intellectual Property Rights of any third party. The Principal Sub-Contractor
shall indemnify the Employer against claims, proceedings, compensation and costs
arising from an infringement or alleged infringement of the Intellectual Property
Rights of any third party.

PROFESSIONAL INDEMNITY INSURANCE

The Principal Sub-Contractor hereby covenants with the Employer that it:

5.1.1 has taken out Pl Insurance covering all of its design and professional
obligations under the Subcontract (including in connection with any errors



or omissions in the performance of its professional services, including but
not limited to design professional advice and/or services, any defects
and/or insufficiency of design) upon customary and usual terms and
conditions prevailing for the time being in the insurance market, and with
licensed insurers lawfully carrying on such insurance business in the
United Kingdom, with a limit of indemnity not less than

B the aggregate with a minimum of one (1) automatic full
reinstatement of the aggregate indemnity limit in any one (1) year of
insurance and shall maintain the same until the expiry of fifteen (15) years
after the date of Practical Completion of the Works, provided always that
such insurance is available at commercially reasonable rates. The said
terms and conditions shall not include any term or condition to the effect
that the Principal Sub-Contractor must discharge any liability before being
entitled to recover from the insurers, or any other term or condition which
might adversely affect the rights of any person to recover from the insurers
pursuant to the Third Parties (Rights Against Insurers) Act 2010, or any
amendment or re-enactment thereof; and

5.1.2  will provide evidence (as and when reasonably required to do so by the
Employer) documentary evidence that its Pl Insurance is being maintained
in accordance with this clause 5 and details of cover.

5.2 Any increased or additional premium required by insurers by reason of the Principal
Sub-Contractor’s own claims record or other acts, omissions, matters or things
peculiar to the Principal Sub-Contractor shall be deemed to be within commercially
reasonable rates.

5.3 The Principal Sub-Contractor shall immediately inform the Employer if such
insurance ceases to be available at commercially reasonable rates or is no longer
available and/or if for any other reason the Principal Sub-Contractor is unable to
maintain and/or is not maintaining such insurance in which case the Principal Sub-
Contractor shall take out and maintain a Pl Insurance policy having the maximum
limit of indemnity and the widest cover which is available to the Principal Sub-
Contractor upon, subject to clause 5.2, commercially reasonable rates and give
notice of the same to the Employer and shall further discuss means of best
protecting the respective positions of the Employer and the Principal Sub-Contractor
in respect of the Subcontract Works.

6. NOTICES

6.1 Any notice to be given by any party will be sufficiently served if sent by hand or by
post to the registered office or if there is none the last known address of the party
to be served or by e-mail to the addresses set out below:

6.1.1  Principal Sub-Contractor: [e-mail address]?

6.1.2  Employer: [e-mail address]*

2 Limit shall reflect the level of cover required for the Principal Sub-Contractor in the main contract which may be lower
% Insert e-mail address

4 Insert e-mail address



6.2

7.1

7.2

10.

10.1

6.1.3  Contractor: [e-mail address]®

or as otherwise specified by the relevant party by notice in writing to the other
parties.

Any notice sent by hand or by post in accordance with clause 6.1 shall, subject to
proof to the contrary, be deemed to have been received on the second Business
Day after the date of posting and when sent by email, it shall, subject to proof to the
contrary, be deemed to have been received on the second Business Day after being
sent.

ASSIGNMENT

The benefit of and the rights of the Employer under this Deed may be assigned
without the consent of the Principal Sub-Contractor on two (2) occasions only and
the Employer will notify the Principal Sub-Contractor in writing following any such
assignment specifying the name and address of the assignee and the date of the
assignment.

The Principal Sub-Contractor will not contend that any such assignee is precluded
from recovering any loss resulting from any breach of this Deed (whatever the date
of such breach) by reason only that that person is an assignee and not the original
beneficiary hereunder or by reason that the original beneficiary or any intermediate
beneficiary escaped any loss resulting from such breach by reason of the disposal
of any interest in the Sites or that the original beneficiary or any intermediate
beneficiary has not suffered any, or as much, loss.

EMPLOYER'S REMEDIES

The rights and benefits conferred upon the Employer by this Deed are in addition to
any other rights and remedies it may have against the Principal Sub-Contractor
including without prejudice to the generality of the foregoing any remedies in
negligence and no provisions in this Deed are intended to exclude any obligation or
liability which would otherwise be implied whether by statute, the law of contract,
tort, equity or otherwise.

INSPECTION OF DOCUMENTS

The Principal Sub-Contractor’s liabilities under this Deed will not be in any way
reduced or extinguished by reason of any inspection or approval of any documents
prepared by the Principal Sub-Contractor or provided to the Employer or attendance
at site meetings or other enquiry or inspection which the Employer may make or
procure to be made for its benefit or on its behalf.

STEP-IN RIGHTS IN FAVOUR OF THE EMPLOYER

Without prejudice to the Principal Sub-Contractor’s statutory rights the Principal
Sub-Contractor will not exercise or seek to exercise any right which may be or
become available to it to:

5 Insert e-mail address



10.2

10.3

10.4

10.5

10.1.1 terminate or treat as terminated or repudiated the Subcontract or its
engagement under it without first giving to the Employer not less than 30
Business Days’ prior written notice; or

10.1.2 discontinue or suspend the performance of any duties or obligations under
the Subcontract without first giving to the Employer not less than 7
Business Days’ prior written notice.

Any notice given by the Principal Sub-Contractor pursuant to clause 10.1 above
shall:

10.2.1 specify the Principal Sub-Contractor’'s ground for terminating or treating as
terminated or repudiated the Subcontract or its engagement under it or for
discontinuing or suspending its performance under it (as applicable);

10.2.2 specify any other breaches by the Contractor; and

10.2.3 state the amount (if any) of monies outstanding under the Subcontract
(whether or not such amounts result from a breach entitling the Principal
Sub-Contractor to terminate or treat as terminated or repudiated the
Subcontract or to discontinue or suspend the performance of any duties or
obligations under the Subcontract (as applicable)).

Within the period of any notice given by the Principal Sub-Contractor pursuant to
clause 10.1:

10.3.1 the Employer may give written notice to the Principal Sub-Contractor that
the Employer will henceforth become the client under the Subcontract to
the exclusion of the Contractor and thereupon the Principal Sub-Contractor
will admit that the Employer is its client under the Subcontract and the
Subcontract will be and remain in full force and effect notwithstanding any
of the said grounds but subject always to clause 10.3.2 below;

10.3.2 if the Employer has given such notice as aforesaid or under clause 10.5
below, the Employer shall accept liability for the Contractor’'s obligations
under the Subcontract and will as soon as practicable thereafter remedy
any outstanding breach by the Contractor which is properly specified and
which is capable of remedy by the Employer; and

10.3.3 if the Employer has given such notice as aforesaid or under clause 10.5,
the Employer will from the service of such notice become responsible for
all sums properly payable to the Principal Sub-Contractor under the
Subcontract accruing due after the service of such notice but the Employer
will in paying such sums be entitled to the same rights of set-off and
deduction as would have applied to the Contractor under the Subcontract.

Notwithstanding anything contained in this Deed and notwithstanding any payments
which may be made by the Employer to the Principal Sub-Contractor, the Employer
will not be under any obligation to the Principal Sub-Contractor nor will the Principal
Sub-Contractor have any claim or cause of action against the Employer unless and
until the Employer has given written notice to the Principal Sub-Contractor pursuant
to clause 10.3.1 or clause 10.5 of this Deed.

The Principal Sub-Contractor further covenants with the Employer that if
employment of the Contractor under the Building Contract is determined or the



10.6

10.7

10.8

10.9

10.10

11.

12.

13.

13.1

Building Contract is terminated, the Principal Sub-Contractor, if requested by the
Employer by notice in writing and subject to clause 10.3.2 and clause 10.3.3, will
accept the instructions of the Employer to the exclusion of the Contractor in respect
of its duties under the Subcontract upon the terms and conditions of the Subcontract
and will if so requested in writing to enter into a novation agreement whereby the
Employer is substituted for the Contractor under the Subcontract.

If the Principal Sub-Contractor is requested to enter into a novation agreement
pursuant to clause 10.5 above, the Contractor agrees to enter into the same at the
request of the Employer.

The Contractor acknowledges that the Principal Sub-Contractor will be entitled to
rely on a notice given to the Principal Sub-Contractor and the Contractor by the
Employer under clause 10.5 as conclusive evidence that the employment of the
Contractor under the Building Contract has been determined or the Building
Contract is terminated.

The Employer may by notice in writing to the Principal Sub-Contractor and the
Contractor appoint another person to exercise its right under this clause 10 subject
to the Employer remaining liable to the Contractor as guarantor for its appointee in
respect of its obligations under this Deed.

Upon request by the Employer the Principal Sub-Contractor agrees to co-operate
with the Employer in determining the duties performed or to be performed by the
Principal Sub-Contractor and to provide a copy of the Subcontract and any
variations thereto and details of all monies paid and due under the Subcontract and
the Building Contract.

As from the date of service of notice under clause 10.3.1 or 10.5 to the extent that
the Subcontract operates by reference to the existence and application of the
Building Contract, the Subcontract shall be administered and construed as though
the Building Contract was continuing and the Subcontract shall therefore continue,
subject to amendment only as necessary to reflect the fact that the Building Contract
have in fact terminated and the Employer has undertaken the obligations set in
clause 10.3.2.

SUB-CONTRACTORS

Following a written request from the Employer the Principal Sub-Contractor will
(unless it has already done so) procure that its sub-contractors execute a deed of
collateral warranty in the relevant form specified in the Subcontract in favour of any
person in whose favour the Subcontract obliged the Principal Sub-Contractor to give
or procure the giving of such a warranty.

SEVERABILITY

If any term, condition or provision of this Deed shall be held to be invalid, unlawful
or unenforceable to any extent, such term, condition or provision shall not affect the
validity, legality and enforceability of the other provisions of or any other documents
referred to in this Deed.

WAIVER

No term or provision of this Deed shall be considered as waived by any party to this
Deed unless a waiver is given in writing by that party.



13.2

14,

14.1

14.2

15.

16.

17.

No waiver under clause 13.1 shall be a waiver of a past or future default or breach,
nor shall it amend, delete or add to the terms, conditions or provisions of this Deed
unless (and only to the extent) expressly stated in that waiver.

THIRD PARTY RIGHTS

No term of this Deed is enforceable under the Contracts (Rights of Third Parties)
Act 1999 by a person who is not party to this Deed provided always that this clause
14 shall not affect any right or remedy which exists or is available to any person
apart from such Act.

Notwithstanding clause 14.1, in the event that a building liability order (as such term
is defined in the Building Safety Act 2022) is made in respect of a Related Entity,
such Related Entity shall be entitled to enforce each term of this Deed as if it were
named as a benefitting party under this Deed.

GOVERNING LAW AND JURISDICTION

This Deed and the parties’ non contractual duties and/or obligations shall be
governed by and construed in all respects in accordance with the laws of England
and Wales. The English Courts shall have exclusive jurisdiction to settle any
disputes which may arise out of or in connection with this Deed.

CONTRACTOR ACKNOWLEDGEMENT

The Contractor has entered into this Deed in order to acknowledge the
arrangements effected hereby and undertakes to each of the Employer and the
Principal Sub-Contractor to observe the provisions of this Deed at all times and not
in any way to prejudice or affect the enforcement hereof or to do or permit to be
done anything which would be a breach hereof.

COUNTERPARTS

This Deed may be executed in one or more counterparts. Any single counterpart or
a set of counterparts executed, in either case, by all the parties shall constitute a
full and original instrument for all purposes.

LIMITATION

Without prejudice to any action or proceedings under this Deed that arise from a
breach of section 38 of the Building Act 1984 in respect of which the limitation period
for bringing such contractual claims shall be the same as the applicable limitation
period if the action or proceedings were commenced under that legislation or under
the Civil Liability (Contribution) Act 1978 if later, no action or proceedings
whatsoever for any breach of this deed shall be commenced against the Principal
Sub-Contractor after the expiry of 12 years from the date of Practical Completion of
the Works.

IN WITNESS of which this document is executed as a Deed and is delivered on the date first
before written.

EXECUTED AS A DEED hy

[PRINCIPAL SUB-CONTRACTOR] acting by




a Director and its Secretary/two Directors:

Director
Director/Secretary

THE CORPORATE SEAL of the )
SECRETARY OF STATE FOR

EDUCATION herewith affixed is )
authenticated by: )

Full name (BLOCK CAPITALS)

OR

EXECUTED AS A DEED (but not delivered
until the date hereof) by affixing the
Common Seal of [EMPLOYER] in the
presence of:

Authorised Signatory

OR

EXECUTED AS A DEED by [EMPLOYER]
acting by a Director and its Secretary/two
Directors:

Director

Director/Secretary

EXECUTED AS A DEED hy

[CONTRACTOR] acting by a Director and
its Secretary/two Directors:




Director

Director/Secretary



Principal Sub-Contractor Warranty in favour of a third party

DATED 20[ ]

[PRINCIPAL SUB-CONTRACTOR]

and

[BENEFICIARY]

DUTY OF CARE DEED

relatingto[ ]




THIS DEED is made on 200 ]

BETWEEN:

(1) [PRINCIPAL SUB-CONTRACTOR] (Company Number []) whose registered office
isat| ] (the “Principal Sub-Contractor”); and

(2) [BENEFICIARY] of ] (the “Beneficiary”, which expression
includes its successors in title and permitted assigns).

BACKGROUND

(A) The Employer has appointed the Contractor under a building contract (the “Building
Contract”) to carry out and complete the Works in relation to the Sites.

(B) The Principal Sub-Contractor has been appointed by the Contractor under a
subcontract (the “Subcontract”) in relation to the [ ] element of the
Works (the “Subcontract Works”).

(© The Principal Sub-Contractor is obliged under the Subcontract to enter into this
Deed in favour of the Beneficiary.

(D) The Principal Sub-Contractor and the Contractor have agreed to duly execute and
deliver this Deed in favour of the Beneficiary.

1. DEFINITIONS AND INTERPRETATIONS
Unless expressly defined otherwise in this Deed, any defined term in this Deed shall
have the same meaning given to such term in the Building Contract.

2. OPERATIVE PROVISIONS
This Deed is made in consideration of the payment of one pound (£1.00) by the
Beneficiary to the Principal Sub-Contractor, receipt of which the Principal Sub-
Contractor acknowledges:

3. PRINCIPAL SUB-CONTRACTOR’'S WARRANTIES AND LIABILITIES

3.1 The Principal Sub-Contractor warrants to the Beneficiary that:

3.1.1 ithas carried out and completed and will continue to carry out and complete
the Subcontract Works and its duties and obligations under the
Subcontract in accordance with the Subcontract;

3.1.2 in addition to and without derogation to clause 3.1.1, it has exercised and
will continue to exercise in any design of the Subcontract Works the
professional skill, care and diligence reasonably to be expected of a
properly qualified and competent designer of the appropriate discipline(s)
for such design experienced in carrying out works of a similar size, scope,
nature, complexity, location, timescale and value to the Subcontract Works
in relation to:

(@) any design of the Subcontract Works;

5 Insert details of relevant sub-contract package.



3.2

3.3

4.1

4.2

(b) the selection and standards of all goods, materials, equipment or
plant for the Subcontract Works;

3.1.3 it has not and shall not use, and subject to the standard of skill, care and
diligence set out in clause 3.1.2, nor permit, specify or approve for use in
connection with the Subcontract Works any materials which at the time of

use:

(a) are known to be deleterious (either to health and safety or to the
durability of the Subcontract Works); or

(b) contravene the Statutory Requirements, any relevant standard or
code of practice issued from time to time by the BSI Group relating
to standards or Good Industry Practice; or

(© do not accord with the guidelines contained in the edition of the

publication Good Practice in Selection of Construction Materials
(British Council for Offices (BCO)), current at the date of use.

The Principal Sub-Contractor shall have no liability under this clause 3 than is
greater or of longer duration that it would have had and shall be entitled in any action
or proceedings by the Beneficiary to raise equivalent rights in defence of liability
(except for set-off or counterclaim) if in lieu of this Deed the Beneficiary had been a
party to the Subcontract as joint employer.

For the avoidance of doubt the Principal Sub-Contractor warrants to the Beneficiary
that the Principal Sub-Contractor shall not raise any defence to a claim by the
Beneficiary under this Deed on the grounds that the losses in respect of which the
Beneficiary seeks damages, compensation or other relief are not losses suffered or
to be suffered by the Contractor or that the Contractor has suffered no loss. The
Principal Sub-Contractor shall not be entitled to rely upon set off, counterclaim or
defence arising from non-payment by the Contractor of any monies due under the
Subcontract.

COPYRIGHT

In this clause 4 “Principal Sub-Contractor’'s Design Documents” means the
drawings, designs, charts, specifications, plans, models including building
information models, design details, photographs, reports and other documents or
materials in its native format (excluding internal memoranda, internal documents,
working papers and templates) created, amended and/or developed by or for the
Principal Sub-Contractor in relation to the Subcontract Works (including any
updates, amendments, additions and revisions), together with, where applicable,
any other design documents or information to be provided by it under the BIM
Protocol.

The Intellectual Property Rights in the Principal Sub-Contractor's Design
Documents prepared by or on behalf of the Principal Sub-Contractor in relation to
the Subcontract and the work executed by him remains the property of the Principal
Sub-Contractor. The Principal Sub-Contractor hereby grants to the Beneficiary an
irrevocable, royalty free, non-exclusive licence to use and reproduce the Principal
Sub-Contractor’s Design Documents for any and all purposes connected with the
construction, use, alterations or demolition of the Site. Such licence entitles the
Beneficiary to grant sub-licences to third parties in the same terms as this licence
provided always that the Principal Sub-Contractor shall not be liable to any licencee



4.3

4.4

4.5

4.6

4.7

4.8

4.9

5.1

for any use of the Principal Sub-Contractor’'s Design Documents or the use of the
Intellectual Property Rights in the Principal Sub-Contractor’'s Design Documents for
purposes other than those for which the same were originally prepared by or on
behalf of the Principal Sub-Contractor.

The Beneficiary may assign, novate or otherwise transfer its rights and obligations
under the licence granted pursuant to clause 4.2 to a Crown Body or to anybody
(including any private sector body) which performs or carries on any of the functions
and/or activities that previously had been performed and/or carried on by the
Beneficiary.

In the event that the Principal Sub-Contractor does not own the copyright or any
Intellectual Property Rights in any of the Principal Sub-Contractor's Design
Documents the Principal Sub-Contractor shall use all reasonable endeavours to
procure the right to grant such rights to the Beneficiary to use any such copyright or
Intellectual Property Rights from any third party owner of the copyright or Intellectual
Property Rights. In the event that the Principal Sub-Contractor is unable to procure
the right to grant to the Beneficiary in accordance with the foregoing the Principal
Sub-Contractor shall procure that the third party grants a direct licence to the
Beneficiary on industry acceptable terms.

The Principal Sub-Contractor waives any moral right to be identified as author of
the Principal Sub-Contractor's Design Documents in accordance with section 77,
Copyright Designs and Patents Acts 1988 and any right not to have the Principal
Sub-Contractor's Design Documents subjected to derogatory treatment in
accordance with section 8 of that Act as against the Beneficiary or any licensee or
assignee of the Beneficiary.

In the event that any act unauthorised by the Beneficiary infringes a moral right of
the Principal Sub-Contractor in relation to the Principal Sub-Contractor’'s Design
Documents the Principal Sub-Contractor undertakes, if the Beneficiary so requests
and at the Beneficiary’s expense, to institute proceedings for infringement of the
moral rights.

The Principal Sub-Contractor warrants to the Beneficiary that he has not granted
and shall not (unless authorised by the Beneficiary) grant any rights to any third
party to use or otherwise exploit the Principal Sub-Contractor's Design Documents.

The Principal Sub-Contractor shall supply copies of the Principal Sub-Contractor’s
Design Documents to the Beneficiary upon paying a reasonable copying charge.

In carrying out the Subcontract Works the Principal Sub-Contractor shall not infringe
any Intellectual Property Rights of any third party. The Principal Sub-Contractor
shall indemnify the Beneficiary against claims, proceedings, compensation and
costs arising from an infringement or alleged infringement of the Intellectual
Property Rights of any third party.

PROFESSIONAL INDEMNITY INSURANCE

The Principal Sub-Contractor hereby covenants with the Beneficiary that it:

5.1.1 has taken out Pl Insurance covering all of its design and professional
obligations under the Subcontract (including in connection with any errors
or omissions in the performance of its professional services, including but
not limited to design professional advice and/or services, any defects



5.2

5.3

6.1

6.2

and/or insufficiency of design) upon customary and usual terms and
conditions prevailing for the time being in the insurance market, and with
licensed insurers lawfully carrying on such insurance business in the
United Kingdom, with a limit of indemnity not less than

R the aggregate with a minimum of one (1) automatic full
reinstatement of the aggregate indemnity limit in any one (1) year of
insurance and shall maintain the same until the expiry of fifteen (15) years
after the date of Practical Completion of the Works, provided always that
such insurance is available at commercially reasonable rates. The said
terms and conditions shall not include any term or condition to the effect
that the Principal Sub-Contractor must discharge any liability before being
entitled to recover from the insurers, or any other term or condition which
might adversely affect the rights of any person to recover from the insurers
pursuant to the Third Parties (Rights Against Insurers) Act 2010, or any
amendment or re-enactment thereof; and

5.1.2  will provide evidence (as and when reasonably required to do so by the
Beneficiary) documentary evidence that its Pl Insurance is being
maintained in accordance with this clause 5 and details of cover.

Any increased or additional premium required by insurers by reason of the Principal
Sub-Contractor’'s own claims record or other acts, omissions, matters or things
peculiar to the Principal Sub-Contractor shall be deemed to be within commercially
reasonable rates.

The Principal Sub-Contractor shall immediately inform the Beneficiary if such
insurance ceases to be available at commercially reasonable rates or is no longer
available and/or if for any other reason the Principal Sub-Contractor is unable to
maintain and/or is not maintaining such insurance in which case the Principal Sub-
Contractor shall take out and maintain a Pl Insurance policy having the maximum
limit of indemnity and the widest cover which is available to the Principal Sub-
Contractor upon, subject to clause 5.2, commercially reasonable rates and give
notice of the same to the Beneficiary and shall further discuss means of best
protecting the respective positions of the Beneficiary and the Principal Sub-
Contractor in respect of the Subcontract Works.

NOTICES
Any notice to be given by any party will be sufficiently served if sent by hand or by
post to the registered office or if there is none the last known address of the party
to be served or by e-mail to the addresses set out below:

6.1.1  Principal Sub-Contractor: [e-mail address]®

6.1.2  Beneficiary: [e-mail address]®

or as otherwise specified by the relevant party by notice in writing to the other party.

Any notice sent by hand or by post in accordance with clause 6.1 shall, subject to
proof to the contrary, be deemed to have been received on the second Business

7 Limit shall reflect the level of cover required for the Principal Sub-Contractor in the main contract which may be lower

8 Insert e-mail address

9 Insert e-mail address



7.1

7.2

10.

11.

12.

Day after the date of posting and when sent by email, it shall, subject to proof to the
contrary, be deemed to have been received on the second Business Day after being
sent.

ASSIGNMENT

The benefit of and the rights of the Beneficiary under this Deed may be assigned
without the consent of the Principal Sub-Contractor on two (2) occasions only and
the Beneficiary will notify the Principal Sub-Contractor in writing following any such
assignment specifying the name and address of the assignee and the date of the
assignment.

The Principal Sub-Contractor will not contend that any such assignee is precluded
from recovering any loss resulting from any breach of this Deed (whatever the date
of such breach) by reason only that that person is an assignee and not the original
beneficiary hereunder or by reason that the original beneficiary or any intermediate
beneficiary escaped any loss resulting from such breach by reason of the disposal
of any interest in the Sites or that the original beneficiary or any intermediate
beneficiary has not suffered any, or as much, loss.

BENEFICIARY'S REMEDIES

The rights and benefits conferred upon the Beneficiary by this Deed are in addition
to any other rights and remedies it may have against the Principal Sub-Contractor
including without prejudice to the generality of the foregoing any remedies in
negligence and no provisions in this Deed are intended to exclude any obligation or
liability which would otherwise be implied whether by statute, the law of contract,
tort, equity or otherwise.

INSPECTION OF DOCUMENTS

The Principal Sub-Contractor’s liabilities under this Deed will not be in any way
reduced or extinguished by reason of any inspection or approval of any documents
prepared by the Principal Sub-Contractor or provided to the Beneficiary or
attendance at site meetings or other enquiry or inspection which the Beneficiary
may make or procure to be made for its benefit or on its behalf.

SUB-CONTRACTORS

Following a written request from the Beneficiary the Principal Sub-Contractor will
(unless it has already done so) procure that its sub-contractors execute a deed of
collateral warranty in the relevant form specified in the Subcontract in favour of any
person in whose favour the Subcontract obliged the Principal Sub-Contractor to give
or procure the giving of such a warranty.

SEVERABILITY

If any term, condition or provision of this Deed shall be held to be invalid, unlawful
or unenforceable to any extent, such term, condition or provision shall not affect the
validity, legality and enforceability of the other provisions of or any other documents
referred to in this Deed.

WAIVER



12.1

12.2

13.

13.1

13.2

14.

15.

16.

17.

No term or provision of this Deed shall be considered as waived by any party to this
Deed unless a waiver is given in writing by that party.

No waiver under clause 12.1 shall be a waiver of a past or future default or breach,
nor shall it amend, delete or add to the terms, conditions or provisions of this Deed
unless (and only to the extent) expressly stated in that waiver.

THIRD PARTY RIGHTS

No term of this Deed is enforceable under the Contracts (Rights of Third Parties)
Act 1999 by a person who is not party to this Deed provided always that this clause
13 shall not affect any right or remedy which exists or is available to any person
apart from such Act.

Notwithstanding clause 13.1, in the event that a building liability order (as such term
is defined in the Building Safety Act 2022) is made in respect of a Related Entity,
such Related Entity shall be entitled to enforce each term of this Deed as if it were
named as a benefitting party under this Deed.

GOVERNING LAW AND JURISDICTION

This Deed and the parties’ non contractual duties and/or obligations shall be
governed by and construed in all respects in accordance with the laws of England
and Wales. The English courts shall have exclusive jurisdiction to settle any
disputes which may arise out of or in connection with this Deed.

COUNTERPARTS

This Deed may be executed in one or more counterparts. Any single counterpart or
a set of counterparts executed, in either case, by all the parties shall constitute a
full and original instrument for all purposes.

ELECTRONIC EXECUTION

Each party agrees that this Deed may be signed by electronic signature (whatever
form the electronic signature takes) and that this method of signature is as
conclusive of their intention to be bound by this agreement as if signed by
manuscript signature.

LIMITATION

Without prejudice to any action or proceedings under this Deed that arise from a
breach of section 38 of the Building Act 1984 in respect of which the limitation period
for bringing such contractual claims shall be the same as the applicable limitation
period if the action or proceedings were commenced under that legislation or under
the Civil Liability (Contribution) Act 1978 if later, no action or proceedings
whatsoever for any breach of this deed shall be commenced against the Principal
Sub-Contractor after the expiry of 12 years from the date of Practical Completion of
the Works.

The parties agree that this Deed needs to be executed by the Principal Sub-Contractor only
and that this Deed is irrevocably and unconditionally released to the Beneficiary for
completion.



IN WITNESS of which this document is executed as a Deed and is delivered on the date first
before written.©

[EXECUTED AS A DEED by [PRINCIPAL SUB-
CONTRACTOR] acting by a Director and its
Secretary/two Directors:

Director/Secretary]

[OR]

[EXECUTED AS A DEED by [PRINCIPAL SUB-
CONTRACTOR] acting by a Director in the presence
of a Witness:

Director

Signature (WitheSss) .....ccovvveiiiieiiiiiiiiieeeeeeeeees
Print Name ........ccoociiiiini

AAIESS ..o

10 Note: this warranty needs to be signed by the Principal Sub-Contractor only.
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EXECUTED as aDeed (but not delivered

until the date hereof) by

THORPE PARK DEVELOPMENTSLIMITED )

acting by adirector and its secretary

or two directors

EXECUTED as aDeed (but not delivered
until the date hereof) by
SCARBOROUGH GROUP
INTERNATIONAL LIMITED

acting by adirector and its secretary

or two directors

Director

Secretary/Director

Director

Secretary/Director
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The Corporate Seal of the )

SECRETARY OF STATE )
FOR EDUCATION )
Is herewith affixed and authenticated )

Authorised by The Secretary of State

Full name (BLOCK CAPITALS)

Seal Reference
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