CONFIDENTIALITY AGREEMENT

THIS AGREEMENT is made on the day on which it is signed by whichever party is the second to sign it. 

Parties

THE NORFOLK COUNTY COUNCIL of County Hall, Martineau Lane, Norwich, Norfolk, NR1 2DH (Disclosing Party) and

The Recipient, whose identity is as follows
	Full legal name of bidder
	

	Trading as
	

	Company registration number
	

	Charity registration number
	

	Registered office address or (if none) principal place of business
	

	Post code
	



Background
The Disclosing Party is undertaking a procurement exercise, the details of which are as follows:

	Title of procurement exercise
	NCC Housing with Care Transformation


	Disclosing party’s reference number
	NCCT43238
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The Disclosing Party wishes to disclose to the Recipient, and wishes to ensure that the Recipient maintains the confidentiality of, the Disclosing Party's Confidential Information. In consideration of the benefits to the parties of disclosing and receiving the Confidential Information, the parties have agreed to comply with the following terms in connection with the use and disclosure of Confidential Information.

Agreed terms
[bookmark: a80007][bookmark: _Toc242249825]Definitions and interpretation
The definitions and rules of interpretation in this clause apply in this Agreement.

Affiliate: in relation to a body corporate, any subsidiary, subsidiary undertaking or holding company of such body corporate, and any subsidiary or subsidiary undertaking of any such holding company for the time being as defined in section 1159 of the Companies Act 2006.

Business Day: a working day between the hours of 9am and 5.30pm other than a Saturday, Sunday or public holiday.

Confidential Information:  any personal data within the meaning of the Data Protection Act 2018 and all other confidential information (however recorded or preserved and whether or not marked confidential) disclosed or made available, directly or indirectly, by the Disclosing Party or its employees, officers, representatives or advisers to the Recipient and its Representatives concerning:
the Purpose;
the terms of this Agreement;
any information that would be regarded as confidential by a reasonable business person relating to: 
the staff, business, affairs, customers, clients, suppliers, plans, intentions, or market opportunities of the Disclosing Party or of any contractor or Affiliate of the Disclosing Party, and
the operations, intentions, processes, product information, know-how, designs, trade secrets or software of the Disclosing Party or of any Affiliate of the Disclosing Party; or
any information developed by the parties in the course of carrying out this Agreement;
but not including any information that:
is or becomes generally available to the public (other than as a result of its disclosure by the Recipient or its representatives in breach of this Agreement), (except that any compilation of otherwise public information in a form not publicly known shall nevertheless be treated as Confidential Information); or
was lawfully in the possession of the Recipient before the information was disclosed to it by the Disclosing Party as evidenced by written records; or
the parties agree in writing is not confidential or may be disclosed; or
is developed by or for the Recipient independently of the information disclosed by the Disclosing Party; or

Purpose: to pass to the Recipient details as to the staff who currently provide the Services in order that the Recipient may put together a full, completed and accurately priced tender to be submitted to the Disclosing Party.
	
	
Representatives: employees, agents and other representatives of the Recipient.

Services: the services which are the subject of the procurement exercise bearing the Disclosing Party’s reference number stated above and which are currently either provided directly by the Disclosing Party or which are by one or more contractors.
Clause, schedule and paragraph headings shall not affect the interpretation of this Agreement. 
A person includes a natural person, corporate or unincorporated body (whether or not having separate legal personality). 
The Schedule forms part of this Agreement and shall have effect as if set out in full in the body of this Agreement. Any reference to this Agreement includes the Schedule. 
Words in the singular shall include the plural and vice versa. 
A reference to a statute or statutory provision is a reference to it as it is in force for the time being, taking account of any amendment, extension, or re-enactment, and includes any subordinate legislation for the time being in force made under it. 
References to clauses and schedules are to the clauses and schedules of this Agreement.
[bookmark: a785029][bookmark: _Toc242249826]Obligations of the recipient
The Recipient shall keep the Disclosing Party's Confidential Information confidential and, except with the prior written consent of the Disclosing Party, shall not, and shall procure that its Representatives shall not:
use or exploit the Confidential Information in any way except for the Purpose; or
disclose or make available the Confidential Information, or the purpose for which it is disclosed, in whole or in part to any third party, except as expressly permitted by this Agreement; or
copy, reduce to writing or otherwise record the Confidential Information except as strictly necessary for the Purpose.
The Recipient may only disclose the Disclosing Party's Confidential Information to those of its Representatives who need to know this Confidential Information for the Purpose, provided that:
it informs these Representatives of the confidential nature of the Confidential Information before disclosure and shall obtain from its Representatives enforceable undertakings to keep the Confidential Information confidential in terms at least as extensive and binding upon the Representatives as the terms of this Agreement are upon the Recipient; and
at all times, it is responsible for these Representatives' compliance with the obligations set out in this Agreement.
[bookmark: a881718]The Recipient may disclose Confidential Information only to the extent required by law, by any governmental or other regulatory authority or by a court or other authority of competent jurisdiction provided that, to the extent it is legally permitted to do so, it gives the Disclosing Party as much notice of such disclosure as possible and, where notice of disclosure is not prohibited and is given in accordance with this clause 2.3, it takes into account the reasonable requests of the Disclosing Party in relation to the content of such disclosure.
[bookmark: a516279][bookmark: _Toc242249827]Return of information/destruction and announcements
 At the request of the Disclosing Party, the Recipient shall promptly:
return to the Disclosing Party all documents and materials (and any copies) containing, reflecting, incorporating, or based on the Disclosing Party's Confidential Information;
erase all the Disclosing Party's Confidential Information from its computer systems to the extent possible; and
certify in writing to the Disclosing Party that it has complied with the requirements of this clause, provided that the Recipient may retain documents and materials containing, reflecting, incorporating, or based on the Disclosing Party's Confidential Information to the extent required by law or any applicable governmental or regulatory authority, and to the extent reasonable to permit the Recipient to keep evidence that it has performed its obligations under this Agreement. The provisions of this clause shall continue to apply to any such documents and materials retained by the Recipient, subject to clause 6.
Unless the Disclosing Party directs the Recipient to act in accordance with clause 3.1 above, the Recipient undertakes to destroy the Confidential Information on completion of the tender process for the Services.
No party shall make, or permit any person to make, any public announcement concerning this Agreement without the prior written consent of the other party (such consent not to be unreasonably withheld or delayed) except as required by law or any governmental or regulatory authority (including, without limitation, any relevant securities exchange), or by any court or other authority of competent jurisdiction. 
[bookmark: a938262][bookmark: _Toc242249828]Reservation of rights and acknowledgement
The Disclosing Party reserves all rights in its Confidential Information. No rights in respect of the Disclosing Party's Confidential Information are granted to the Recipient and no obligations are imposed on the Disclosing Party other than those expressly stated in this Agreement. In particular, nothing in this Agreement shall be construed or implied as obliging the Disclosing Party to disclose any specific type of information under this Agreement, whether Confidential Information or not.
Except as expressly stated in this Agreement, the Disclosing Party does not make any express or implied warranty or representation concerning its Confidential Information, or the accuracy or completeness of the Confidential Information.
The disclosure of Confidential Information by the Disclosing Party shall not form any offer by, or representation or warranty on the part of, the Disclosing Party to enter into any further agreement.
The Recipient acknowledges that damages alone would not be an adequate remedy for the breach of any of the provisions of this Agreement. Accordingly, without prejudice to any other rights and remedies it may have, the Disclosing Party shall be entitled to the granting of equitable relief (including without limitation injunctive relief) concerning any threatened or actual breach of any of the provisions of this Agreement.
The Recipient shall be liable to the Disclosing Party for the actions or omissions of the Recipient's Representatives under this Agreement, as if they were the actions or omissions of the Recipient.
[bookmark: a536417][bookmark: _Toc242249829]Indemnity
The Recipient shall indemnify and keep fully indemnified the Disclosing Party and its Affiliates at all times against all liabilities, costs (including legal costs on an indemnity basis), expenses, damages and losses including any direct, indirect or consequential losses, loss of profit, loss of reputation and all interest, penalties and other reasonable costs and expenses suffered or incurred by the Disclosing Party and/or its Affiliates arising from any breach of this Agreement by the Recipient and from the actions or omissions of any Representative of the Recipient.
[bookmark: a312109][bookmark: _Toc242249830]Term and termination
If either party decides not to become involved in the Purpose with the other party it shall notify the other party in writing immediately. The obligations of each party shall, notwithstanding any earlier termination of negotiations or discussions between the parties in relation to the Purpose, continue until such time as the Confidential Information lawfully (and not in breach of this Agreement) becomes public knowledge 
Termination of this Agreement shall not affect any accrued rights or remedies to which the Disclosing Party is entitled.
[bookmark: a899582][bookmark: _Toc242249831]Entire agreement and variation
This Agreement constitutes the whole agreement between the parties and supersedes all previous agreements between the parties relating to its subject matter. Each party acknowledges that, in entering into this Agreement, it has not relied on, and shall have no right or remedy in respect of, any statement, representation, assurance or warranty (whether made negligently or innocently) other than as expressly set out in this Agreement. Nothing in this clause shall limit or exclude any liability for fraud or for fraudulent misrepresentation.
No variation of this Agreement shall be effective unless it is in writing and signed by each of the parties (or their authorised representatives). 
[bookmark: a694693][bookmark: _Toc242249832]No waiver
Failure to exercise, or any delay in exercising, any right or remedy provided under this Agreement or by law shall not constitute a waiver of that or any other right or remedy, nor shall it preclude or restrict any further exercise of that or any other right or remedy.
No single or partial exercise of any right or remedy provided under this Agreement or by law shall preclude or restrict the further exercise of that or any other right or remedy. 
A party that waives a right or remedy provided under this Agreement or by law in relation to another party, or takes or fails to take any action against that party, does not affect its rights in relation to any other party.
[bookmark: a363572][bookmark: _Toc242249833]Assignment
Except as otherwise provided in this Agreement, no party may assign, sub-contract or deal in any way with, any of its rights or obligations under this Agreement or any document referred to in it, save that the Disclosing Party may assign its rights under this Agreement to any of its Affiliates on prior written notice to the Recipient.
[bookmark: a356935][bookmark: _Toc242249834]Notices
Any notice or other communication required to be given under this Agreement, shall be in writing and shall be delivered personally, or sent by pre-paid first class post or recorded delivery or by commercial courier, to each party required to receive the notice or communication at its address specified in this Agreement or as otherwise specified by the relevant party by notice in writing to each other party.
Any notice or other communication shall be deemed to have been duly received:
if delivered personally, when left at the address and for the contact referred to in this clause; or  
if sent by pre-paid first class post or recorded delivery, at 9.00 am on the Business Day after posting; or
if delivered by commercial courier, on the date and at the time that the courier's delivery receipt is signed.
A notice or other communication required to be given under this Agreement shall not be validly given if sent by e-mail.
[bookmark: a298216][bookmark: _Toc242249835]No partnership
Nothing in this Agreement is intended to, or shall be deemed to, establish any partnership or joint venture between any of the parties, constitute any party the agent of another party, nor authorise any party to make or enter into any commitments for or on behalf of any other party.
[bookmark: a558612][bookmark: _Toc242249836]Third party rights
Except as provided in this clause 12, this Agreement is made for the benefit of the parties to it and their successors and permitted assigns and is not intended to benefit, or be enforceable by, anyone else.
This Agreement is made for the benefit of the Disclosing Party and its Affiliates from time to time, and each Affiliate may enforce this Agreement as if they were the Disclosing Party and a party to this Agreement. 
The parties may terminate, rescind or vary this Agreement without the consent of any person who is not a party to this Agreement.  For the avoidance of doubt, any termination, rescission or variation of this Agreement is not subject to the consent of any Disclosing Party’s Affiliate.
[bookmark: a181342][bookmark: _Toc242249837]Severability
If any provision of this Agreement is held invalid, illegal or unenforceable for any reason by any court or competent jurisdiction, such provision shall be severed and the remainder of the provisions of this Agreement shall continue in full force and effect as if the Agreement had been executed with the invalid, illegal or unenforceable provision eliminated.
In the event of a holding of invalidity so fundamental as to prevent the accomplishment of the purpose of the Agreement, the parties shall immediately commence negotiations in good faith to remedy the invalidity.
Governing law and jurisdiction
This Agreement and any dispute or claim arising out of or in connection with it or its subject matter or formation (including non-contractual disputes or claims) shall be governed by and construed in accordance with the law of England and Wales. 
The parties irrevocably agree that the courts of England and Wales shall have exclusive jurisdiction to settle any dispute or claim that arises out of or in connection with this Agreement or its subject matter or formation (including non-contractual disputes or claims).




SIGNED for and on behalf of the Recipient by

	Name of signatory
	

	Position
	

	Signature
	

	Date
	






SIGNED on behalf of Norfolk County Council by

	Name of signatory
	

	A duly authorised officer in the Council’s Procurement Department

	Signature
	

	Date
	



