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DATED	[INSERT DATE]


(1) The Secretary of State for Transport
- and -
(2) [INSERT NAME OF COUNTERPARTY]

	UMBRELLA DIRECT AGREEMENT – 4.0[footnoteRef:1] [1:  	Rail Industry Note: Please read the associated Guidance Note for Key Contract Suppliers before signing this agreement. ] 	relating to the provision of rail services and/or goods to the Operator under a relevant Key Contract	






THIS AGREEMENT is made on this            day     of                   20[INSERT YEAR]
BETWEEN:-
(1)	THE SECRETARY OF STATE FOR TRANSPORT, whose principal place of business is at 33 Horseferry Road, London SW1P 4DR (the “Secretary of State”); and
(2)	[INSERT NAME OF COUNTERPARTY] a company registered in [INSERT DETAILS] (Company Number [INSERT COMPANY NUMBER] whose registered office is at [INSERT DETAILS] (the “Counterparty” and together with the Secretary of State the “Parties”).
BACKGROUND:
The Counterparty has entered into and/or intends to enter into a Key Contract with one or more Operators for the provision of services and/or goods.
The Secretary of State has functions under the Railways Act 1993 (as amended from time to time including pursuant to the Transport Act 2000 and the Railways Act 2005) (the “Act”) in connection with the carriage of passengers by railway in Great Britain, including the designation of services and/or goods for provision under the Rail Agreement and, in the circumstances set out in Section 30 of the Act, securing the provision of such services and/or goods.
In consideration of £1 paid by each Party to the other (if demanded) IT IS AGREED as follows: 
DEFINITIONS AND INTERPRETATION
In this Agreement:
	"Administration Notice of Default"
	has the meaning given to that term in Clause 4.9.2;

	“Bidder”
	means any person who has prequalified as a bidder in respect of the Replacement Rail Agreement and who intends to bid or has bid (as the context requires) to become the replacement Operator under a Rail Agreement;

	“Business Day”
	means a day that is not a Saturday, Sunday or public or bank holiday in England and/or Wales;

	“Connected Company”
	means, in relation to the Counterparty, a parent undertaking of the Counterparty, a subsidiary undertaking of the Counterparty or any other subsidiary undertaking of such a parent undertaking and “undertaking”, “parent undertaking” and “subsidiary undertaking” shall have the meanings given to each such term under the Companies Act 2006; 

	“Dispute Resolution Rules”
	means the procedures for the resolution of disputes headed "The Railway Industry Dispute Resolution Rules" as amended from time to time and published by the Access Disputes Committee. The procedure can be found at https://accessdisputesrail.org/;

	“Employees”
	means any person employed by the Counterparty or any subcontractor of the Counterparty in that part of the Counterparty's or such subcontractor's undertaking which consists of the performance of the Counterparty's obligations under a Key Contract;

	“Indemnity Period”
	means the period from the date of receipt of the Intention to Terminate Notice until:
(a)	the expiry of the Termination Standstill Period; or
(b)	if the Counterparty has agreed not to terminate a Key Contract by reason of a default or breach by a Relevant Operator in relation to which the Counterparty has been provided with assurances on terms satisfactory to it that such a default or breach would be remedied, the date by which it has been agreed with the Relevant Operator that such default or breach will be remedied; or
(c)	if the circumstances described in Clause 4.8 occur, the grant of the petition or refusal of the court to grant permission;

	“Intention to Terminate Notice”
	has the meaning given to that term in Clause 4.1.1;

	“Key Contract”
	means any contract which is designated as a “key contract” under a Rail Agreement;

	“New Contract”
	means a new contract entered into between the Counterparty and the Secretary of State (or the Secretary of State’s nominee) pursuant to the terms of this Agreement;

	"New Contract Start Date"
	has the meaning given to that term in Clause 6.1.1;

	"New Contract termination Date"
	has the meaning given to that term in Clause 6.1.1;

	“Operator”
	means:
(a)	a franchise company (as defined in section 85(8) of the Act), any franchisee or franchise operator (as defined respectively in section 23(3) of the Act) which in each case operates railway passenger services pursuant to a Rail Agreement, or 
(b)	a nominee of the Secretary of State or the Secretary of State providing railway passenger services or operating any station or light maintenance depot pursuant to or under Section 30 of the Act;

	“Operator Services”
	means the services as the Operator may provide or operate from time to time, including any of such services as the Operator may delegate or subcontract or otherwise secure through any other person from time to time pursuant to and in accordance with a Rail Agreement;

	“Rail Agreement”
	means a franchise agreement as defined in section 23(3) of the Act;

	“Relevant Breach”
	has the meaning given to that term in Clause 4.1.2;

	“Relevant Operator”
	means any Operator with whom the Counterparty has entered into a Key Contract;

	“Relevant Rail Agreement”
	means any Rail Agreement where the Operator is a Relevant Operator;

	“Replacement Rail Agreement”
	means a Rail Agreement which is entered into by the Secretary of State and an Operator in succession to the Rail Agreement in respect of which a Relevant Operator is a party;

	“Services”
	means the services and/or goods provided to a Relevant Operator under a Key Contract;

	“Successor Operator”
	means an Operator succeeding or intended by the Secretary of State to succeed (and whose identity is notified to the Relevant Operator by the Secretary of State) the Relevant Operator in the provision or operation of all or any of the Operator Services; and 

	“Termination Standstill Period”
	means the period from the date of receipt by the Secretary of State of an Intention to Terminate Notice until:
(a)	the date falling three (3) calendar months from the date of receipt by the Secretary of State of an Intention to Terminate Notice; or 
(b)	the date on which the Counterparty receives notice of the Secretary of State's prior written consent to the termination of a relevant Key Contract,
(whichever is the earliest to occur).



In this Agreement:
any reference to a document includes that document as amended, varied, novated or supplemented;
any reference to a law is a reference to the same as amended, substituted or re-enacted from time to time;
reference to Recitals, Clauses and Schedules are to Recitals, Clauses and Schedules of this Agreement unless expressly specified to the contrary and the Schedules form part of this Agreement;
references in this Agreement to the expiry or termination of a Relevant Rail Agreement includes expiry by effluxion of time; and 
headings and references to headings shall be disregarded in construing this Agreement.
REPRESENTATIONS AND WARRANTIES
[bookmark: _Ref163209320]The Counterparty represents and warrants to the Secretary of State that:
it is a limited company duly incorporated and validly existing under the laws of [INSERT JURISDICTION IN WHICH THE COUNTERPARTY IS INCORPORATED] and has the corporate power to own its assets and carry on its business as it is being conducted and has obtained all necessary licences, consents, approvals, permits, authorisations, exemptions and certifications required in connection therewith;
it has the corporate power to enter into and perform, and has taken all necessary corporate and other action to authorise the entry into, performance and delivery of this Agreement and the transactions contemplated by this Agreement;
this Agreement constitutes its legal, valid and binding obligations;
the entry into, and performance by it, of its obligations under this Agreement does not and will not conflict with its constitutional documents; and
the entry into, or performance by it, of its obligations under this Agreement or any Key Contract does not and will not conflict with or result in default under any document which is binding upon it or any of its assets.
The representations and warranties contained in Clause 2.1 shall be deemed to be repeated upon the entry by the Counterparty into each Key Contract and each New Contract which is subject to this Agreement.
NEGOTIATION OF CONTRACTS
The Counterparty shall ensure that any contract between the Counterparty and an Operator that is designated as a Key Contract is on arms-length commercial terms and is not subject to any discriminatory pricing in favour of an Operator who is a Connected Company or any other person who is a Connected Company and who has submitted a tender to the Secretary of State to be an Operator under a Rail Agreement.
[bookmark: _Ref472949076]Before entering into a Key Contract the Counterparty shall:
provide a draft of the Key Contract to the Secretary of State;
[bookmark: _Ref475953902]provide all information that the Secretary of State may reasonably require in relation to the Key Contract; and
not enter into the Key Contract without the prior written approval of the Secretary of State.
[bookmark: _Ref475954112]When provided with a Key Contract in accordance with Clause 3.2, the Secretary of State shall within a reasonable timeframe: 
provide the Secretary of State’s comments on the draft Key Contract, if any;
[bookmark: _Ref475954100][bookmark: _Ref163209339]request any additional information required; and
subject to receipt of any information requested pursuant to Clause 3.3.2, provide written approval for the Counterparty to enter into the Key Contract. 
The Counterparty shall, at the request of the Secretary of State, provide the Secretary of State with a copy of each executed Key Contract as soon as practicable.
[bookmark: _Ref473017105]TERMINATION OF KEY CONTRACTS
[bookmark: _Ref472950791]Where the Counterparty intends to terminate or discontinue a Key Contract, or suspend the Services provided under a Key Contract for reason of breach or default by the applicable Relevant Operator, or for reason of a no fault termination event, the Counterparty shall:
[bookmark: _Ref163209244]notify the Secretary of State in writing (an “Intention to Terminate Notice”) as soon as reasonably possible, but in any event before: 
delivering any notice of termination to the applicable Relevant Operator if a notice of termination is required under the Key Contract; or
terminating the Contract if no notice of termination is required under the Key Contract;
[bookmark: _Ref163209280]provide the Secretary of State with full details of the breach or default or other event that is the subject of the Intention to Terminate Notice (the “Relevant Breach”); and
not terminate the Key Contract until the expiry of the Termination Standstill Period.
[bookmark: _Ref472952534]If the Counterparty serves an Intention to Terminate Notice on the Secretary of State and the Secretary of State does not provide the Secretary of State’s consent to the termination of the Key Contract within seven (7) full Business Days of receipt of the Intention to Terminate Notice, the Secretary of State shall indemnify the Counterparty in respect of any liabilities which reasonably and actually accrue or arise under the Key Contract during the Indemnity Period and which are not:
any: 
termination sum;
agreed compensation; or
other amount payable,
under the Key Contract in respect of termination;
discharged or otherwise waived by the Relevant Operator; or
the result of a variation, amendment or supplement to the Key Contract that has not been approved by the Secretary of State.
[bookmark: _Ref472954408]The Secretary of State will have no obligation or liability in respect of:
any consequential or indirect losses incurred by the Counterparty (howsoever arising); or
any payment or other obligation or liability which accrued or arose otherwise than in accordance with Clause 4.2. 
If the Secretary of State indemnifies the Counterparty in the circumstances described in Clause 4.2, the Secretary of State may in the Secretary of State’s discretion direct the Counterparty to enforce any rights it may have over the Relevant Operator under the Key Contract and any associated guarantee or security in respect of such payment. Any sums recovered by the Counterparty in respect of its own claims and the claims made on the direction of the Secretary of State shall be distributed in the following sequence: 
to discharge any reasonable costs of recovery; and
shared between the Counterparty and the Secretary of State pro rata to the value of their respective claims,
and the Counterparty shall hold the Secretary of State’s share on trust for the Secretary of State.
If the Secretary of State procures that a Relevant Breach is remedied within the Termination Standstill Period, or provides assurance on terms satisfactory to the Counterparty that the Relevant Breach will be remedied by an agreed later date, the Counterparty will not terminate the Key Contract unless otherwise directed to do so by the Secretary of State.
[bookmark: _Ref472956471]The Counterparty shall immediately inform the Secretary of State when: 
[bookmark: _Ref163209372]the Counterparty proceeds to terminate a Key Contract;
a Relevant Operator: 
[bookmark: _Ref476301150]serves a notice to terminate or discontinue a Key Contract; or 
[bookmark: _Ref476301162][bookmark: _Ref163209386]	where no such notice is served, terminates or discontinues a Key Contract,
with the Counterparty for any reason; or
[bookmark: _Ref476301188]the Counterparty wishes to terminate a Key Contract on the basis of any voluntary right of termination under that Key Contract.
The Secretary of State shall have an option, exercisable not later than:
one (1) full Business Day after the later of receiving notice from the Counterparty pursuant to Clause 4.6.1 or the subsequent termination of the Key Contract by the Counterparty;
five (5) Business Days of the Counterparty notifying the Secretary of State of the circumstances described in: 
Clause 4.6.2(i); or
Clause 4.6.2(ii); or
the time of termination of the Key Contract in the circumstances described at Clause 4.6.3,
to require the Counterparty to enter a New Contract with the Secretary of State or the Secretary of State’s nominee.
[bookmark: _Ref473040333]Notwithstanding the terms of a Key Contract, where an Intention to Terminate Notice is served and:
a petition for a railway administration order is subsequently presented in relation to the applicable Relevant Operator; or
a petition for a railway administration order has already been presented in relation to the Relevant Operator,
the Counterparty shall not terminate the relevant Key Contract without the written consent of the Secretary of State during the period of the railway administration or until permission for the railway administration order is refused by the Court.
[bookmark: _Ref163209417]During a railway administration, where:
a default commences under a Key Contract between the Counterparty and the Relevant Operator that is the subject of the railway administration order;
[bookmark: _Ref163209219]the Counterparty serves written notice of the default on the railway administrator (an “Administration Notice of Default”); and
the default is not remedied within two (2) full Business Days of an Administration Notice of Default being served on the administrator,
the Counterparty may, subject to any further legal requirements for the consent of the railway administrator or the court, terminate the relevant Key Contract.
The Counterparty shall not amend, vary, terminate, cancel or supplement a Key Contract otherwise than in accordance with Clauses 4.1 or 4.9 without the prior written consent of the Secretary of State.
[bookmark: _Ref473017127]TERMINATION OF RELEVANT RAIL AGREEMENT
[bookmark: _Ref163209426]The Counterparty shall include, in each Key Contract: 
a right for the relevant Operator to terminate the relevant Key Contract following the termination of a Relevant Rail Agreement (otherwise than by effluxion of time); and
a right for the Counterparty to terminate the relevant Key Contract following the termination of a Relevant Rail Agreement (otherwise than by effluxion of time), only exercisable if the Counterparty is directed to terminate the Key Contract by the Secretary of State for Transport pursuant to a direct agreement.
[bookmark: _Ref163209435]The Secretary of State may, by notice in writing, direct the Counterparty to terminate the relevant Key Contract following the termination of a Relevant Rail Agreement (otherwise than by effluxion of time).
If:
the Operator exercises its right to terminate a relevant Key Contract as anticipated in Clause 5.1; or
the Secretary of State directs the Counterparty to terminate the Relevant Key Contract pursuant to Clause 5.2,
the Secretary of State (or the Secretary of State’s nominee) will enter into a New Contract (or New Contracts as the case may be) with the Counterparty and such New Contract shall become effective on the termination of the relevant Key Contract (or Key Contracts as the case may be).
[bookmark: _Ref473039860]TERMS OF A NEW CONTRACT
Any New Contract entered into pursuant to Clauses 4, or 5 shall be, unless otherwise agreed between the Parties, on the same terms as the relevant Key Contract except that:
[bookmark: _Ref163209257]the New Contract will commence on the date of termination of the Key Contract (the “New Contract Start Date”) and will terminate (subject to the Secretary of State’s rights in Clause 6.1.2) on:
the earlier of: 
the date of the next British railway industry timetable change that falls at least twelve (12) months after the New Contract Start Date; or
the date on which the Key Contract would have expired by effluxion of time; or
	such other date as the Secretary of State (or the Secretary of State’s nominee as the case may be) and the Counterparty agree;
(the “New Contract Termination Date”)
[bookmark: _Ref163209466][bookmark: _Ref473019590]the Secretary of State (or the Secretary of State’s nominee as the case may be) shall have the option, exercisable by giving notice not less than three (3) months’ notice prior to the New Contract Termination Date, to extend the term of a New Contract so that it will expire on the earlier of:
the date that the Key Contract would have expired by effluxion of time; or
the date that the Relevant Rail Agreement would have expired by effluxion of time;
[bookmark: _Ref473020609]the Secretary of State (or the Secretary of State’s nominee) shall be granted the right to assign the benefit or transfer the benefit and burden of the New Contract to any Operator;
[bookmark: _Ref163209526]the New Contract shall not include any unusual or onerous obligations which would, in the reasonable opinion of the Secretary of State, impose a greater burden on the Secretary of State or the Secretary of State’s nominee than was imposed on the Relevant Operator under the Key Contract and shall not include any representations or warranties, events of default or agreed termination events or conditions precedent or other relevant conditions which are inappropriate given the immediate entry into the New Contract. 
Without prejudice to any obligation of a Relevant Operator or the Counterparty to obtain the approval of the Secretary of State to any proposed amendments to a Key Contract, the Secretary of State may exclude from any New Contract any amendments, variations or supplements made to the relevant Key Contract without the prior consent of the Secretary of State.
CALL OPTION ON RELEVANT RAIL AGREEMENT EXPIRY
[bookmark: _Ref473019696][bookmark: _Ref163209508]The Secretary of State shall have the option, exercisable by written notice to the Counterparty not less than one (1) month but no more than six (6) months prior to the date of expiry of a Relevant Rail Agreement, to require the Counterparty to enter a New Contract with the Secretary of State (or the Secretary of State's nominee as the case may be).
Any New Contract entered into pursuant to Clause 7.1 shall: 
entitle the Secretary of State (or the Secretary of State’s nominee as the case may be) to elect that the Services shall be provided to a Successor Operator or any other Operator;
be for a period of three (3) years from the expiry of the Relevant Rail Agreement; 
be subject to the provisions of Clauses 6.1.3 and 6.1.4; and
unless otherwise agreed between the Parties, be on the same terms as the relevant Key Contract.
Without prejudice to any obligation of a Relevant Operator or the Counterparty to obtain the approval of the Secretary of State to any proposed amendments to a Key Contract, the Counterparty shall inform the Secretary of State of any amendments or supplements made to the Key Contract without the Secretary of State’s consent and the Secretary of State shall have the right (but no obligation) to amend the New Contract to include any such amendments or supplements.
Where:
the Secretary of State has exercised the option contained in Clause 7.1; and
the Counterparty offers to provide the Services to a Bidder that, in the Secretary of State’s reasonable opinion, are on equivalent or better terms than the terms of the New Contract,
the Secretary of State shall be entitled to cancel the option and the New Contract (where it has come into effect) in relation to all or part of the Services at the time at which the contract with the Counterparty becomes unconditional.
PREPARATION FOR RETENDERING
[bookmark: _Ref473034941]The Counterparty shall, at the request of the Secretary of State: 
[bookmark: _Ref163209555]provide the Secretary of State and the Secretary of State’s representatives, access to any information that would be available to the Relevant Operator under the Key Contract that the Secretary of State may require for the purpose of retendering; and
make available and assist the Secretary of State in verification of any information requested pursuant to Clause 8.1.1,
provided that compliance with such a request does not unduly interfere with the continuing provision and operation of the Services by the Counterparty.
Subject to the provisions of Clauses 13 and 17, the Secretary of State shall not disclose information obtained pursuant to Clause 8.1 to any person unless:
it is necessary for the purpose of the retendering process; and
where the Secretary of State is disclosing the terms of any Key Contract (and any New Contract), including detailed financial information, that person provides an undertaking of confidentiality.
SUBCONTRACTING
The Counterparty shall not without the prior written consent of the Secretary of State (such consent not to be unreasonably withheld or delayed) subcontract any of the Services or any part thereof or any other obligations under a Key Contract.
ASSIGNMENT
This Agreement is personal to the parties and the rights and obligations of the parties may not be assigned or otherwise transferred.
The Counterparty may not assign or transfer its rights under any Key Contract without either: 
the prior written consent of the Secretary of State; or
entering into a deed of accession by which the assignee or transferee agrees to be bound by provisions equivalent to those contained in this Agreement.
INVALIDITY
If any provision in this Agreement shall be held to be void, illegal, invalid or unenforceable, in whole or in part, under any enactment or rule of law, such provision or part shall to that extent be deemed not to form part of this Agreement but the legality, validity and enforceability of the remainder of this Agreement shall not be affected.
NOTICES
Any notice or other communication under or in connection with this Agreement shall be in writing and shall be delivered by email, hand or recorded delivery or sent by pre-paid first class post to the party on whom the notice is to be served at the relevant address for service set out below, or to such other address in the United Kingdom as one party may specify by notice in writing to the other party to this Agreement.
Name:					The Secretary of State for Transport
Address:					Great Minster House
33 Horseferry Road
London
SW1P 4DR
Email:						DirectAgreements@dft.gov.uk

Name:					[COUNTERPARTY COMPANY NAME]
Address:					[INSERT DETAILS]
Email:						[INSERT DETAILS]
Attention:					[INSERT DETAILS]
Any such notice or other communication shall be deemed to have been received by the party to whom it is addressed if sent by hand, recorded delivery, email or pre-paid first class post, when so delivered.
[bookmark: _Ref473036811]CONFIDENTIALITY
[bookmark: _Ref473036408]Subject to the provisions of the Act and Clauses 13.2 and 13.3, each party shall hold in confidence all documents, materials and other information, whether technical or commercial, supplied by or on behalf of the other party to this Agreement (including without limitation all documents and information supplied in the course of proceedings set out in the Dispute Resolution Rules) and shall not, except with that other party’s written authority, publish or otherwise disclose the same otherwise than as expressly provided for in this Agreement unless or until the recipient party can reasonably demonstrate that any such document, material or information is in the public domain through no fault of its own and through no breach of this Agreement, whereupon to the extent that it is in the public domain this obligation shall cease.
[bookmark: _Ref473120185]A party shall be entitled to disclose any data or information acquired by it under or pursuant to this Agreement or information relating to a dispute arising under this Agreement without the prior written consent of the other party if such disclosure is made in good faith:
[bookmark: _Ref473120119]to any outside consultants or advisers engaged by or on behalf of such party and acting in that capacity upon obtaining from such consultants or advisers an undertaking of confidentiality equivalent to that contained in Clause 13.1;
[bookmark: _Ref473120136]to the extent required by law or pursuant to an order of any court of competent jurisdiction or under the Dispute Resolution Rules or the rules of a recognised stock exchange or a formal or informal request of any taxation authority; and
to directors, employees and officers of such party, to the extent necessary to enable such party to perform its obligations under this Agreement or to protect or enforce its rights under this Agreement.
[bookmark: _Ref473120166]Nothing in this Clause 13 shall be deemed to prohibit, prevent or hinder or render the Secretary of State liable for the disclosure of any information by the Secretary of State to the Office of Rail and Road, the Parliamentary Commissioner for Administration, a Minister of the Crown or any department of the government of the United Kingdom or of information which is otherwise disclosed for the purpose of facilitating the carrying out of the Secretary of State’s functions under the Act.
[bookmark: _Ref163209739]DISPUTES AND REMEDIES
[bookmark: _Ref163209731]Any disputes arising out of or in connection with this Agreement shall in the first instance be referred to mediation followed, if necessary, by arbitration pursuant in each case to the Dispute Resolution Rules. 
Notwithstanding Clause 14.1, in the event that either the Counterparty or the Secretary of State does not agree to refer the dispute to mediation and/or arbitration, then it shall be resolved or determined in accordance with Clause 15.
Nothing in this Clause 14 shall preclude the Counterparty or the Secretary of State from commencing, continuing or otherwise taking any step by litigation in pursuance of the resolution or determination of the dispute, unless an agreement is reached to refer the dispute to arbitration.
[bookmark: _Toc476060888][bookmark: _Ref163209742]GOVERNING LAW AND JURISDICTION
[bookmark: _Toc476060889]Governing Law
This Agreement (and any non-contractual obligations arising out of or in connection with it) shall be governed by and construed in accordance with English Law.
Jurisdiction
[bookmark: _Ref163209758][bookmark: _Toc476060891]The Counterparty and the Secretary of State irrevocably agree that the courts of England and Wales shall have exclusive jurisdiction to settle any dispute or claim (including non-contractual disputes or claims) arising out of or in connection with this Agreement or its subject matter or formation.
[footnoteRef:2][The Counterparty irrevocably appoints [NAME] of [ADDRESS] as its agent to receive on its behalf in England or Wales service of any proceedings under Clause 15.2.1. Such service shall be deemed completed on delivery to such agent (whether or not it is forwarded to and received by the Counterparty) and shall be valid until such time as the Secretary of State has received prior written notice that such agent has ceased to act as agent. If for any reason such agent ceases to be able to act as agent or no longer has an address in England or Wales, the Counterparty shall forthwith appoint a substitute acceptable to the Secretary of State and deliver to the Secretary of State the new agent's name and address within England and Wales.] [2:  	Rail Industry Note: Drafting to be included if the Counterparty is incorporated or registered in a jurisdiction other than England and Wales.] 

[bookmark: _NN159]FORM OF AUTHORITY
The signature of this Agreement by or on behalf of a party shall constitute an authority to the solicitors, or an agent or employee of the solicitors acting for that party in connection with this Agreement to date it on behalf of that party.
[bookmark: _Ref396399119][bookmark: _Toc476060892][bookmark: _NN160]FREEDOM OF INFORMATION 
For the purposes of this Clause 17:
“FOI Legislation” means the Freedom of Information Act 2000, all regulations made under it and the Environmental Information Regulations 2004 and any amendment or re-enactment of any of them and any guidance issued by the Information Commissioner, the Department for Constitutional Affairs or the Department for the Environment, Food and Rural Affairs in relation to such legislation;
“Information” means information recorded in any form held by the Secretary of State or held by the Counterparty on behalf of the Secretary of State and relating to this Agreement; and
[bookmark: _Toc476060893]“Information Request” means a request for Information under the FOI Legislation.
[bookmark: _Ref473037381]The Counterparty acknowledges that the Secretary of State is subject to the FOI Legislation and agrees to assist and co-operate with the Secretary of State to enable the Secretary of State to comply with the Secretary of State’s obligations under the FOI Legislation. The foregoing shall not preclude the Counterparty from objecting to a disclosure of Information.
Without prejudice to the generality of Clause ‎17.1, the Counterparty shall and shall procure that its employees, advisers, representatives or agents shall:
[bookmark: _Ref473037469]transfer to the Secretary of State all Information Requests that they receive as soon as practicable and in any event within two (2) Business Days of receiving an Information Request; and
in relation to Information held by the Counterparty on behalf of the Secretary of State and the disclosure of which is validly requested in an Information Request, provide the Secretary of State with details about and/or copy of all such Information that the Secretary of State reasonably requests. Such Information shall be provided within five (5) Business Days of receipt of a copy of the Information Request from the Secretary of State (or such other period as the Secretary of State may reasonably specify) and in such form as the Secretary of State may reasonably specify.
[bookmark: _Ref163209792]Where the Secretary of State receives an Information Request relating to this Agreement, the Secretary of State shall as soon as practicable, and in any event within five (5) Business Days, send a copy of the Information Request to the Counterparty and shall consult the Counterparty on how disclosure under the FOI Legislation would affect the commercial interests of the Counterparty.
The Secretary of State shall determine whether Information is exempt information under the FOI Legislation and what Information will be disclosed in response to an Information Request in accordance with the FOI Legislation, giving due regard to the representations made by the Counterparty pursuant to Clause 17.3.
The Secretary of State shall not disclose any information set out in any Key Contract or otherwise supplied to the Secretary of State by the Counterparty in response to an Information Request unless legally obliged to do so and shall, in any event, not disclose any such information if the Secretary of State determines that any relevant exemption of the FOI Legislation is applicable.
The Counterparty shall not itself respond to any person making an Information Request, save to acknowledge receipt, unless expressly authorised to do so by the Secretary of State.
[bookmark: _Toc476060894]RIGHTS OF THIRD PARTIES
This Agreement does not create any right under the Contracts (Rights of Third Parties) Act 1999 which is enforceable by any person who is not a party to it.
[bookmark: _Toc476060895]COUNTERPARTS
This Agreement may be entered into in any number of counterparts and by the parties to it on separate counterparts, all of which when taken together will constitute one and the same document.
[bookmark: _Toc476060896]

IN WITNESS whereof this Agreement has been entered into on the date stated at the beginning of it.
	SIGNED FOR AND ON BEHALF OF
The Secretary of State for Transport
	)
)
)

	Print Name of Authorised Signatory:
	

	Position:
	




	[footnoteRef:3]SIGNED FOR AND ON BEHALF OF [3:  	Rail Industry Note: Counterparty to provide preferred execution clause. 
] 

[INSERT NAME OF COUNTERPARTY]
	)
)
)
	
	

	Print Name of Director/Authorised Signatory:
	
	

	Position:
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